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AGENCY:  Domestic  and  International 
Business  Administration,  Department  of 
Commerce. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  agency  proposes  to 
amend  the  Restrictive  Trade  Practices  or 
Boycotts  part  of  the  Export  Administra¬ 
tion  Regulations  (Part  369,  Title  15, 
Code  of  Federal  Regulations) .  The  pro¬ 
posed  changes  are  being  made  to  imple¬ 
ment  Title  II  of  the  Export  Administra¬ 
tion  Amendments  of  1977  (Pub.  L.  95- 
52) ,  signed  into  law  on  June  22,  1977.  In 
general,  these  proposed  regulations  pro¬ 
hibit  United  States  persons  from  com¬ 
plying  with  most  foreign  boycott  require¬ 
ments,  including  the  furnishing  of  boy¬ 
cott-related  information. 

DATES:  Comments  must  be  received  by 
the  Department  before  noon.  Novem¬ 
ber  21.  1977. 

ADDRESSES:  Written  comments  (six 
copies  when  possible)  should  be  sent  to: 
U.S.  Department  of  Commerce,  Post 
Office  Box  320,  Benjamin  Franklin  Sta¬ 
tion,  Washington,  D.C.  20044. 

Oral  Communications 

Oral  communications  or  requests  for 
further  information  should  be  directed 
to:  Stanley  J.  Marcuss,  Deputy  Assistant 
Secretary  for  Domestic  Commerce,  202- 
377-5491,  or  Kent  N.  Knowles,  Acting 
Assistant  General  Counsel  for  Domestic 
and  International  Business,  202-377- 
5301. 

SUPPLEMENTARY  INFORMATION: 
The  promulgation  of  these  boycott  regu¬ 
lations  is  exempt  from  Administrative 
Procedure  Act  rulemaking  procedures. 
However,  because  of  the  importance  and 
complexity  of  the  issues,  the  Department 
continues  to  invite  public  participation  in 
their  development.  All  persons  who  de¬ 
sire  to  comment  are  encouraged  to  do  so 
at  the  earliest  possible  time  so  as  to 
permit  the  fullest  consideration  of  their 
views.  Comments  may  take  the  form  of 
proposed  regulatory  language,  narrative 
discussion,  hypothetical  case  situations, 
or  any  other  appropriate  format. 

These  proposed  regulations  are  issued 
pursuant  to  Title  II  (entitled  “Foreign 
Boycotts”)  of  the  Export  Administration 
Amendments  of  1977  (Pub.  L.  95-52), 
which  provides  in  relevant  part  that 
“[rlules  and  regulations  pursuant  to 
this  subsection  (section  4A(a)  of  the  Ex¬ 
port  Administration  Act  of  1969,  as 
amended  by  Pub.  L.  95-52)  shall  be  Issued 
not  later  than  90  days  after  the  date  of 
enactment  of  this  section  and  shall  be 
issued  in  final  form  and  become  effective 
not  later  than  120  days  after  they  are 
first  issued."  The  Department  expects  to 
issue  flhal  regulations,  after  taking  into 
consideration  the  comments  received  be¬ 
fore  the  close  of  the  comment  period. 


shortly  before  the  expiration  of  the  stat¬ 
utory  120-day  period  fcdlowlng  the  date 
of  Issuance  of  the  proposed  regulations 
(le..  January  19, 1978) . 

The  comment  period  for  submission  of 
comments  on  these  proposed  regulations 
will  close  at  noon,  November  21,  1977. 
Comments  (whether  written  or  oral)  re¬ 
ceived  by  the  Department  after  July  13. 
1977,  the  publication  date  of  the  Depart¬ 
ment’s  original  notice  of  proposed  rule- 
making  in  this  matter  (42  FR  36007), 
will  be  considered  in  the  development  of 
these  regulations.  However,  no  comments 
received  after  the  close  of  the  comment 
period  will  be  accepted  or  considered  by 
the  Department. 

Written  public  comments  which  are 
accompanied  by  a  request  that  part  or 
all  of  the  material  be  treated  confiden¬ 
tially  because  of  its  business  pr(H>rietary 
nature  or  for  any  other  reason  will  not 
be  accepted.  Such  comments  and  ma¬ 
terials  will  be  returned  to  the  submitter 
and  will  not  be  considered  in  the  devel¬ 
opment  of  the  regulations. 

All  public  comments  to  be  considered 
in  the  development  of  these  boycott 
regulations  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
inspection  and  copying.  This  procedure 
shsdl  not,  however,  apply  to  communica¬ 
tions  from  agencies  of  the  United  States 
or  foreign  governments.  In  the  interest 
of  accuracy  and  completeness,  comments 
in  written  form  are  preferred.  If  oral 
comments  are  received,  the  Department 
official  receiving  such  comments  will  pre¬ 
pare  a  memorandum  summarizing  the 
substance  of  the  comments  and  identify¬ 
ing  the  individual  making  the  comments 
as  well  as  the  person  on  whose  behalf 
they  purport  to  be  made.  All  such  memo¬ 
randa  will  also  be  a  matter  of  public 
record  and  will  be  available  for  public 
review  and  copying. 

The  public  record  concerning  these 
boycott  regulations  will  be  maintained 
in  the  Domestic  and  International  Busi¬ 
ness  Administration,  Freedom  of  Infor¬ 
mation  Records  Inspection  Facility. 
Room  3012  Main  Building,  U.S.  Depart¬ 
ment  of  Commerce,  14th  and  Constitu¬ 
tion  Avenue  NW.,  Washington,  D.C, 
20230.  Records  in  this  facility,  including 
written  public  comments  and  memoran¬ 
da  summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations.  Informa¬ 
tion  regarding  the  inspection  and  copy¬ 
ing  of  records  at  the  facility  may  be  ob¬ 
tained  from  Mrs.  Patricia  L.  Mann,  the 
Domestic  and  International  Business  Ad¬ 
ministration  Freedom  of  Information 
Officer,  at  the  above  address  or  by  call¬ 
ing  202-377-3031. 

Additional  regulations  will  be  promul¬ 
gated  as  necessary  to  implement  other 
provisions  of  the  Export  Administration 
Act  of  1969,  as  amended  by  Pub.  L.  95-52. 
Regulations  setting  forth  procedures  for 
imposing  administrative  sanctions  in  ac¬ 
cordance  with  the  provisicms  of  section 
6(c)  (2)  (B)  will  be  issued  at  a  later  date. 
Regulations  dealing  with  the  increased 
penalties  for  violations  under  the  Export 


Administration  Act  of  1969,  and  with  the 
public  availability  of  charging  letters  or 
other  doctiments  Initiating  administra¬ 
tive  proceedings  for  the  imposition  of 
penalties,  will  also  be  issued  at  a  later 
date. 

Advisory  opinions  will  be  issued  by  the 
Department,  in  accordance  with  prcK:e- 
dures  to  be  established,  in  order  to  give 
guidance  on  the  application  of  this  Part 
in  particular  circumstances.  New  regula¬ 
tions  will  also  be  issued  on  the  reporting 
requirements  under  the  Export  Admin¬ 
istration  Act  of  1969,  as  amended  by 
Pub.  L.  95-52.  Comments  on  both  matters 
are  solicited. 

Note. — The  Department  has  reviewed  this 
proposal  pursuant  to  Executive  Order  11821, 
OMB  Circular  A-107,  and  Department  Ad¬ 
ministrative  Order  318-8.  The  proposal  has 
been  determined  to  have  no  major  inflation¬ 
ary  Impact. 

In  consideration  of  the  foregoing,  Part 
369  of  Title  15  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  revised  as 
set  forth  below. 

The  relevant  provisions  of  the  Export 
Administration  Act  of  1969,  as  amended 
by  Pub.  L.  95-52,  are  set  forth  below  for 
the  convenience  of  Interested  persons. 

Issued  in  Washington,  D.C.,  on  Sep¬ 
tember  20. 1977. 

Stanley  J.  Marcuss, 
Deputy  Assistant  Secretary 
for  Domestic  Commerce. 

Provisions  or  the  Export  Administration 

Act  or  1969,  as  Amended  ’  Relating  to 

Foreign  Boycotts 

AN  ACT 

To  provide  for  continuation  of  authority  for 
regulation  of  exports 

Be  it  enacted  by  the  Senate  and  House  of 
Representativet  of  the  United  States  of 
America  in  Congress  assembled. 

SHORT  TITLE 

Section  1.  This  Act  may  be  cited  as  the 
“Export  Administration  Act  of  1969.” 

•  •  •  •  • 

declaration  or  policy 

Sec.  3.  The  Ckjngress  makes  the  following 
declarations: 

•  •  •  •  • 

(6)  It  Is  the  policy  of  the  United  States  (A) 
to  oppose  restrictive  trade  practices  or  boy¬ 
cotts  fostered  or  imposed  by  foreign  coun¬ 
tries  against  other  countries  friendly  to  the 
United  States  or  against  any  United  States 
person,  (B)  to  encourage  and,  in  specified 
cases,  to  require  United  States  persons  en¬ 
gaged  in  the  export  of  articles,  materials, 
supplies,  or  information  to  refuse  to  take 
actions,  including  furnishing  information  or 
entering  into  or  implementing  agreements, 
which  have  the  effect  of  furthering  or  sup¬ 
porting  the  restrictive  trade  practices  or  boy¬ 
cotts  fostered  or  imposed  by  any  foreign 
country  against  a  country  friendly  to  the 
United  States  or  against  any  United  States 
person,  (C)  to  foster  international  coopera- 


>  Portions  of  the  Act  appearing  in  italic 
letters  indicate  the  amendments  made  by 
Pub.  Ii.  95-52,  “Export  Administration 
Amendments  of  1977.”  One  foreign  boycott- 
related  provision  of  Pub.  L.  95-53  does  not 
amend  the  Act.  It  t^ipears  in  Italics  separately 
at  the  end  of  this  appendix. 
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tlon  and  the  development  of  International 
rules  and  Inatltutlons  to  assure  reasonable 
access  to  world  supplies. 

•  •  •  •  • 

AUTHOtlTT 

Sec.  4.  (a)  (!)••• 

•  •  •  •  • 

(b)(1)  To  effectuate  the  policies  set  forth 
In  section  S  of  this  Act,  the  President  may 
prohibit  or  curtail  the  exportation  from  the 
United  States,  Its  territories  and  posses¬ 
sions,  of  any  articles,  materials,  or  supplies, 
including  technical  data  or  any  other  In¬ 
formation,  except  under  such  rules  and  reg¬ 
ulations  as  he  shall  prescribe.  To  the  extent 
necessary  to  achieve  effective  enforcement 
of  this  Act,  these  rules  and  regulations  may 
apply  to  the  financing,  transporting,  and 
other  servicing  of  expm^  and  the  participa¬ 
tion  therein  by  any  person.  •  •  • 

•  •  •  •  • 
FOREIGN  BOTCOTTS 

Sec.  4A.  (a)(1)  For  the  purpose  of  im¬ 
plementing  the  policies  set  forth  In  section 
3(6)  (A)  and  (B).  the  President  shall  Issue 
rules  and  regulations  prohibiting  any  United 
States  person,  with  respect  to  hts  activities 
in  the  Interstate  or  foreign  commerce  of  the 
United  States,  from  taking  or  knowingly 
agreeing  to  take  any  of  the  following  actions 
with  Intent  to  comply  with,  further,  or  sup¬ 
port  any  boycott  fostered  or  Imposed  by  a 
foreign  country  against  a  country  which  is 
friendly  to  the  United  States  and  which  Is 
not  Itself  the  object  of  any  form  of  boycott 
pursuant  to  United  States  law  or  regulation ; 

(prohibitions] 

I  Refusals  to  do  Business  j 

(A)  Refusing,  or  requiring  any  other  per¬ 
son  to  refuse,  to  do  business  with  or  In  the 
boycotted  country,  with  any  business  concern 
organized  under  the  laws  of  the  boycotted 
country,  with  any  national  or  resident  of  the 
boycotted  country,  or  with  any  other  per¬ 
son,  pursuant  to  an  agreement  with,  a  re¬ 
quirement  of,  or  a  request  from  or  on  behalf 
of  the  boycotting  country.  The  mere  ab¬ 
sence  of  a  business  relationship  with  or  in 
the  boycotted  country,  with  any  business 
concern  organized  under  the  laws  of  the 
boycotted  country,  with  any  national  or 
resident  of  the  boycotted  country,  or  with 
any  other  person,  does  not  indicate  the  ex¬ 
istence  of  the  Intent  required  to  establish  a 
violation  of  rules  and  regulations  Issued  to 
carry  out  this  subparagraph. 

( Discrimination  ] 

(B)  Refusing,  or  requiring  any  other  per¬ 
son  to  refuse,  to  employ  or  otherwise  dis¬ 
criminating  against  any  United  States  per¬ 
son  on  the  basis  of  race,  religion,  sex,  or 
national  origin  of  that  person  or  of  any 
owner,  officer,  director,  or  employee  of  such 
person. 

IDiscriminatortf  Information] 

(C)  Furnishing  Information  with  respect 
to  the  race,  religion,  sex.  or  national  origin 
of  any  United  States  person  or  of  any  owner, 
officer,  director,  or  employee  of  such  person. 

{Boycott  Information] 

(D)  Furnishing  Information  about  whether 
any  person  has,  has  had,  or  proposes  to  have 
any  business  relationship  (including  a  re¬ 
lationship  by  way  of  sale,  purchase,  legal  or 
commercial  representation,  shipping  or  other 
transport.  Insurance,  Investment,  or  supply) 
with  or  In  the  boycotted  country,  with  any 
business  concern  organized  under  the  laws 
of  the  boycotted  country,  with  any  national 
or  resident  of  the  boycotted  country,  or  with 


any  other  person  which  la  known  or  believed 
to  be  restricted  from  having  any  business 
relationship  with  or  In  the  boycotting  coun¬ 
try.  Nothing  In  this  paragraph  shall  prohibit 
the  furnishing  of  normal  business  Informa¬ 
tion  In  a  commercial  context  as  defined  by 
the  Secretary  of  Commerce. 

(Charitable  Organization  Information] 

(E)  Furnishing  Information  about  whether 
any  person  Is  a  member  of,  has  made  con¬ 
tributions  to,  or  Is  otherwise  associated  with 
or  Involved  In  the  activities  of  any  chari¬ 
table  or  fraternal  organization  which  sup¬ 
ports  the  boycotted  country. 

[Letters  of  Credit] 

(F)  Paying,  honoring,  confirming,  or  other¬ 
wise  Implementing  a  letter  of  credit  which 
contains  any  condition  or  requirement  com¬ 
pliance  with  which  Is  prohibited  by  rules 
and  regulations  Issued  pursuant  to  this  para¬ 
graph,  and  no  United  States  person  shall,  as 
a  result  of  the  application  of  this  paragraph, 
be  obligated  to  pay  or  otherwise  honor  or 
Implement  such  letter  of  credit. 

(2)  Rules  and  regulations  issued  pursuant 
to  paragraph  (1)  shall  provide  exceptions 
for — 

(exceptions] 

[Import  Requirements] 

(A)  complying  or  agreeing  to  comply  with 
requirements  (1)  prohibiting  the  Import  of 
good  or  services  from  the  boycotted  country 
or  goods  produced  or  services  provided  by  any 
business  concern  organized  under  the  laws 
of  the  boycotted  country  or  by  nationals  or 
residents  of  the  boycotted  country,  or  (11) 
prohibiting  the  shipment  of  goods  to  the  boy¬ 
cotting  country  on  a  carrier  of  the  boycotted 
country,  or  by  a  route  other  than  that  pre¬ 
scribed  by  the  boycotting  country  or  the  re¬ 
cipient  of  the  shipment; 

[Import  Document  Requirements] 

(B)  complying  or  agreeing  to  comply  with 
Import  and  shipping  document  requirements 
with  respect  to  the  country  of  origin,  the 
name  of  the  carrier  and  route  of  shipment 
the  name  of  the  supplier  of  the  shipment  or 
the  name  of  the  provider  of  other  services, 
except  that  no  Information  knowingly  fur¬ 
nished  or  conveyed  In  response  to  such  re¬ 
quirements  may  be  stated  In  negative,  black¬ 
listing,  or  similar  exclusionary  terms  after 
the  expiration  of  1  year  fi^owlng  the  date  of 
enactment  of  the  Export  Administration 
Amendments  of  1977  other  than  with  respect 
to  carriers  or  route  of  shipment  as  may  be 
permitted  by  such  rules  and  regulations  In 
order  to  comply  with  precautionary  require¬ 
ments  protecting  against  war  risks  and  con¬ 
fiscation; 

[Unilateral  Selection] 

(C)  complying  or  agreeing  to  comply  in  the 
normal  course  of  business  with  the  unilateral 
and  specific  selection  by  a  boycotting  coun¬ 
try,  or  national  or  resident  thereof,  of  car¬ 
riers,  Insurers,  suppliers  of  services  to  be  per¬ 
formed  within  the  boycotting  country  or  spe¬ 
cific  goods  which.  In  the  normal  course  of 
business,  are  Identifiable  by  source  when  Im¬ 
ported  Into  the  boycotting  country; 

[Export  Requirements] 

(D)  complying  or  agreeing  to  comply  with 
export  requirements  of  the  boycotting  coun¬ 
try  relating  to  shipments  or  transshipments 
of  exports  to  the  boycotted  country,  to  any 
business  concern  of  or  organized  under  the 
laws  of  the  boycotted  country^  or  to  any  na¬ 
tional  or  resident  of  the  boycotted  country; 

[Immigration  Requirements] 

(B)  compliance  by  an  Individual  or  agree¬ 
ment  by  an  Individual  to  comply  with  the 
Immigration  or  passport  requirements  of  any 


country  with  respect  to  such  Individual  (M' 
any  member  of  such  Individual's  family  or 
with  requests  for  Information  regarding  re¬ 
quirements  of  employment  of  such  Individual 
within  the  boycott  country;  and 

(Local  Law] 

(F)  compliance  by  a  United  States  person 
resident  In  a  fOTelgn  country  or  agreement 
by  such  person  to  comply  with  the  laws  of 
that  country  with  respect  to  hts  activities  ex¬ 
clusively  therein,  and  such  rules  and  regula¬ 
tions  may  contain  exceptions  for  such  resi¬ 
dent  complying  with  the  laws  or  regulations 
of  that  foreign  country  governing  Imports 
Into  such  country  of  Uwdemarked,  trade- 
named,  or  similarly  specifically  Identifiable 
products  or  components  of  products  for  his 
own  use.  Including  the  performance  of  c<m- 
tractual  services  within  that  country,  as  may 
be  defined  by  such  rules  and  regulations. 

(3)  Rules  and  regulations  iMued  pursuant 
to  paragraphs  (3)  (C)  and  (3)  (F)  shall  not 
provide  exceptions  from  paragraphs  (1)(B) 
and  (1)(C). 

(4)  Nothing  In  this  subsection  may  be  con¬ 
strued  to  supersede  or  limit  the  opwatlon  of 
the  antitrust  or  civil  rights  laws  of  the  United 
States. 

[Regulatioru  and  Grace  Period] 

(5)  Rules  and  regulations  pursuant  to  this 
subsection  shall  be  issued  not  later  than  90 
days  after  the  date  of  enactment  of  this  sec¬ 
tion  and  shall  be  issued  in  final  form  and  be¬ 
come  effective  not  later  than  120  days  after 
they  are  first  issued,  except  that  (A)  rules 
and  regulations  prohibiting  negative  certifi¬ 
cation  may  take  effect  not  later  than  1  year 
after  the  date  of  enactment  of  this  section, 
and  (B)  a  grace  period  shall  be  provided  for 
the  application  of  the  rules  and  regulations 
issued  pursuant  to  this  subsection  to  actions 
taken  pursuant  to  a  tvritten  contract  or 
other  agreement  entered  into  on  or  before 
May  16,  1977.  Such  grace  period  shall  end 
on  December  31,  1978,  except  that  the  Sec¬ 
retary  of  Commerce  may  extend  the  grace 
period  for  not  to  exceed  1  additional  year  in 
any  case  in  which  the  Secretary  finds  that 
good  faith  efforts  are  being  made  to  renego¬ 
tiate  the  contract  or  agreement  in  order  to 
eliminate  the  provisions  which  are  incon¬ 
sistent  with  the  rules  and  regulations  issued 
pursuant  to  paragraph  {1 ) . 

[Evasion] 

(6)  This  Act  shall  apply  to  any  transaction 
or  activity  undertaken,  by  or  through  a 
United  States  or  other  person,  with  intent  to 
evade  the  provisions  of  this  Act  as  imple¬ 
mented  by  the  rules  and  regulatioru  issued 
pursuant  to  this  subsection,  and  such  rules 
and  regulatioru  shall  expressly  provide  that 
the  excepUoru  set  forth  in  paragraph  (2) 
shall  not  permit  activities  or  agreements  (ex¬ 
pressed  or  implied  by  a  course  of  conduct, 
including  a  pattern  of  responses)  otherwise 
prohibited,  which  are  not  within  the  intent 
of  such  exceptions. 

[Other  Regulations] 

(b)(f)  In  addition  to  the  rules  and  regu¬ 
latioru  issued  pursuant  to  subsection  (a)  of 
this  section,  rules  and  regulations  issued  un¬ 
der  section  4(b)  of  this  Act  shall  imple¬ 
ment  the  policies  set  forth  in  section  3(5). 

[Reporting] 

(2)  Such  rules  and  regulatioru  shall  re¬ 
quire  that  any  United  States  person  receiv¬ 
ing  a  request  for  the  furnuhing  of  informa¬ 
tion,  the  entering  into  or  implementing  of 
agreements,  or  the  taking  of  any  other  action 
referred  to  in  section  3(5)  shall  report  that 
fact  to  the  Secretary  of  Commerce,  together 
with  such  other  information  concerning  such 
request  as  the  Secretary  may  require  for  such 
action  as  he  may  deem  appropriate  for  carry- 


FEOERAL  REGISTER,  VOL.  42,  NO.  IBS — FRIDAY,  SEPTEMBER  23,  1977 


tSooS 


PROPOSED  RULES 


inff  out  the  policies  of  that  section.  Such 
person  shall  also  report  to  the  Secretary  of 
Commerce  whether  he  intends  to  comply  and 
whether  he  has  complied  with  such  request. 
Any  report  filed  pursuant  to  this  paragraph 
after  the  date  of  enactment  of  this  section 
shall  be  made  available  promptly  for  public 
inspection  and  copying,  except  that  informa¬ 
tion  regarding  the  guantity,  description,  and 
value  of  any  articles,  materials,  and  supplies, 
including  technical  data  and  other  informa¬ 
tion,  to  which  such  report  relates  may  be 
kept  confidential  if  the  Secretary  determines 
that  disclosure  thereof  would  place  the 
United  States  person  involved  at  a  competi¬ 
tive  disadvantage.  The  Secretary  of  Com¬ 
merce  shall  periodically  transmit  summaries 
of  the  information  contained  in  such  reports 
to  the  Secretary  of  State  for  such  action  as 
the  Secretary  of  State,  in  consultation  with 
the  Secretary  of  Commerce,  may  deem  appro¬ 
priate  for  carrying  out  the  policies  set  forth 
in  section  3(5)  of  this  Act. 

•  •  •  •  • 
Violations 

Sec.  6.  (a)  Except  as  provided  in  subsec¬ 
tion  (b)  of  this  section,  whoever  knowingly 
violates  any  provision  of  this  Act  or  any 
regulation,  order,  or  license  issued  there¬ 
under  shall  be  fined  not  more  than 
$25,000  or  Imprisoned  not  more  than  one 
year,  or  both.  For  a  second  or  subsequent 
offense,  the  offender  shall  be  fined  not  more 
than  three  times  the  value  of  the  exports 
Involved  or  $50,000,  whichever  is  greater,  or 
imprisoned  not  more  than  five  years,  or  both. 

•  •  •  •  • 

(c)  (1)  The  head  of  any  department  or 
agency  exercising  any  functions  under  this 
Act,  or  any  ofBcer  or  employee  of  such  de¬ 
partment  or  agency  specifically  designated 
by  the  head  thereof,  may  impose  a  civil 
penalty  not  to  exceed  $10,000  for  each  viola¬ 
tion  of  this  Act  or  any  regulation,  order,  or 
license  Issued  under  this  Act,  either  in  addi¬ 
tion  to  or  in  lieu  of  any  other  liability  or 
penalty  which  may  be  Imposed. 

(2)  (A)  The  authority  of  this  Act  to  sus¬ 
pend  or  revoke  the  authority  of  any  United 
States  person  to  export  articles,  materials, 
supplies,  or  technical  data  or  other  infor¬ 
mation,  from  the  United  States,  its  ferri- 
tories  or  possessions,  may  be  used  with  re¬ 
spect  to  any  violation  of  the  rules  and  regu¬ 
lations  issued  pursuant  to  section  4A(a)  of 
this  Act. 

(B)  Any  administrative  sanction  (includ¬ 
ing  any  civil  penalty  or  any  suspension  or 
revocation  of  authority  to  export)  imposed 
under  this  Act  for  a  violation  of  the  rules 
and  regulations  issued  pursuant  to  section 
4A(a)  of  this  Act  may  be  imposed  only  after 
notice  and  opportunity  for  an  agency  hear¬ 
ing  on  the  record  in  accordance  with  sec¬ 
tions  554  through  557  of  title  5,  United 
States  Code. 

(C)  Any  charging  letter  or  other  docu¬ 
ment  initiating  cuiministrative  proceedings 
for  the  imposition  of  sanctions  for  viola¬ 
tions  of  the  rules  and  regulations  issued 
pursuant  to  section  4A(a)  of  this  Act  shall 
be  made  available  for  public  inspection  and 
copying. 

(d)  The  payment  of  any  penalty  im¬ 
posed  pursuant  to  subsection  (c)  may  be 
made  a  condition,  for  a  period  not  exceed¬ 
ing  one  year  after  the  imposition  of  such 
penalty,  to  the  granting,  restoration,  or 
continuing  validity  of  any  export  license, 
permission,  or  privilege  granted  or  to  be 
granted  to  the  person  upon  whom  such 
penalty  is  imposed.  In  addition,  the  payment 
of  any  penalty  imposed  under  subsection 
(c)  may  be  deferred  or  suspended  in  whole 
or  in  part  for  a  period  of  time  no  longer 
than  any  probation  period  (which  may  ex¬ 


ceed  one  year)  that  may  be  imposed  upon 
such  person.  Such  a  deferral  or  suspension 
shall  not  operate  as  a  bar  to  the  collection 
of  the  penalty  in  the  event  that  the  condi¬ 
tions  of  the  suspension,  deferral,  or  proba¬ 
tion  are  not  fulfilled. 

(e)  Any  amount  paid  in  satisfaction  of 
any  penalty  imposed  pursuant  to  subsec¬ 
tion  (c)  shall  be  covered  into  the  Treasury 
as  a  miscellaneous  receipt.  The  head  of 
the  department  or  agency  concerned  may. 
In  his  discretion,  refund  any  such  penalty, 
within  two  years  after  payment,  on  the 
ground  of  a  material  error  of  fact  or  law 
In  the  imposition.  Notwithstanding  section 
1346(a)  of  title  28  of  the  U.S.  Code,  no 
action  for  the  refund  of  any  such  penalty 
may  be  maintained  in  any  court. 

(f)  In  the  event  of  the  failure  of  any 
person  to  pay  a  penalty  imposed  pursuant 
to  subsection  (c) ,  a  civil  action  for  the  recov¬ 
ery  thereof  may,  in  the  discretion  of  the 
head  of  the  department  or  agency  concerned, 
be  brought  in  the  name  of  the  United  States. 
In  any  such  action,  the  court  shall  deter¬ 
mine  de  novo  all  Issues  necessary  to  the 
establishment  of  liability.  Except  as  pro¬ 
vided  In  this  subsection  and  in  subsection 
(d),  no  such  liability  shall  be  asserted, 
claimed,  or  recovered  upon  by  the  United 
States  in  any  way  unless  it  has  previously 
been  reduced  to  Judgment. 

(g)  Nothing  In  subsection  (c),  (d),  or 
(f)  limits 

(1)  the  availability  of  other  administra¬ 
tive  or  Judicial  remedies  with  respect  to 
violations  of  this  Act,  or  any  regulation, 
order,  or  license  Issued  under  this  Act; 

(2)  the  authority  to  compromise  and  set¬ 
tle  administrative  proceedings  brought  with 
respect  to  violations  of  this  Act,  or  any 
regulation,  order,  or  license  Issued  under 
this  Act;  or 

(3)  the  authority  to  compromise,  remit  or 
mitigate  seizures  and  forfeitures  pursuant 
to  section  1(b)  of  title  VI  of  the  Act  of 
June  15.  1917  (22  U.S.C.  401(b)). 

Enforcement 

Sec.  7.  (a)  To  the  extent  necessary  or 
appropriate  to  the  enforcement  of  this  Act 
or  to  the  imposition  of  any  penalty,  for¬ 
feiture,  or  liability  arising  under  the  Ex¬ 
port  Control  Act  of  1949,  the  head  of  any 
department  or  agency  exercising  any  func¬ 
tion  thereunder  (and  officers  or  employees 
of  such  department  or  agency  specifically 
designated  by  the  head  thereof)  may  make 
such  Investigations  and  obtain  such  Infor¬ 
mation  from,  require  such  reports  or  the 
keeping  of  such  records  by,  make  such  In¬ 
spection  of  the  books,  records,  and  other 
writings,  premises,  or  property  of,  and  take 
the  sworn  testimony  of,  any  person.  In  ad¬ 
dition,  such  officers  or  employees  may  ad¬ 
minister  oaths  or  affirmations,  and  may  by 
subpena  require  any  person  to  appear  and 
testify  or  to  appear  and  produce  books,  rec¬ 
ords,  and  other  writings,  or  both,  and  In 
the  case  of  contumacy  by,  or  refusal  to  obey 
a  subpena  issued  to,  any  such  person,  the 
d^fict  court  of  the  United  States  for  any 
district  in  which  siAdi  person  is  found  or 
r^ldes  or  transacts  business,  upon  applica- 
tldi(,and  after  notice  to  any  such  person 
and  nSSring,  shall  have  Jurisdiction  to  Issue 
an  order  requiring  such  person  to  i^pear 
and  give  testimony  ot  to  appear  and  produce 
books,  records,  and  other  writings,  or  both, 
and  any  failure  to  obey  such  order  o<  the 
court  may  be  punished  by  such  court  as  a 
contempt  thereof. 

(b)  No  person  shall  be  excused  from  com¬ 
piling  with  any  requirements  under  this  sec¬ 
tion  because  of  his  privilege  against  self-ln- 
crlmlnation,  but  the  immunity  provisions  of 
the  Compulsory  Testimony  Act  of  February 
11.  1893  (27  Stat.  443;  40  U.S.C.  46)  shall 


apply  with  respect  to  any  Individual  who 
q>eclfloally  claims  such  privilege. 

(c)  Except  as  otherwise  provided  by  the 
third  sentence  of  section  4A(b)(2)  and  by 
section  6(c)(2)(C)  of  this  Act,  no  depart¬ 
ment,  agency,  or  official  exercising  any  func¬ 
tions  under  this  Act  shall  publish  or  dis¬ 
close  information  obtained  hereunder  which 
Is  deemed  confidential  or  with  reference  to 
which  a  request  for  confidential  treatment  is 
made  by  the  person  furnishing  such  infor¬ 
mation,  unless  the  head  of  such  department 
or  agency  determines  that  the  withholding 
thereof  is  contrary  to  the  national  Interest. 
Nothing  in  this  Act  shall  be  construed  as 
authorizing  the  withholding  of  information 
from  Congress,  and  any  information  obtained 
under  this  Act,  including  any  report  or  li¬ 
cense  application  required  under  section  4 
(b),  shall  be  made  available  upon  request  to 
any  committee  or  subcommittee  of  Conpres.'i 
of  appropriate  jurisdiction.  No  such  commit¬ 
tee  or  subcommittee  shall  disclose  any  infor¬ 
mation  obtained  under  this  Act  which  is  sub¬ 
mitted  on  a  confidential  basis  unless  the  full 
committee  determines  that  the  withholding 
thereof  is  contrary  to  the  national  interest. 

•  •  •  •  • 

EXEMPTION  FROM  CERTAIN  PROVISIONS  RFLATINC 

TO  ADMINISTRATIVE  PROCEDURE  AND 

REVIEW 

Sec.  8.  Except  as  provided  in  section  Ctrl 
(2),  the  functions  exercised  under  this  Act 
are  excluded  from  the  operation  of  sections 
551,  553-559,  and  701-706,  of  title  5  U.S.  Code. 

*  •  •  •  • 

DEFINITIONS 

Sec.  11.  As  used  in  this  Act — 

(1)  the  term  “person  includes  the  singular 
and  the  plural  and  any  individual,  partner¬ 
ship,  corporation,  or  other  form  of  ossocia- 
tion,  including  any  government  or  agency 
thereof;  and 

(2)  the  term  “United  States  person"  means 
any  United  States  resident  or  national  (other 
than  an  individual  resident  outside  the 
United  States  and  employed  by  other  than  a 
United  States  person),  any  domestic  concern 
(including  any  permanent  domestic  estab¬ 
lishment  of  any  foreign  concern)  and  any 
foreign  subsidiary  or  affiliate  (including  any 
permanent  foreign  establishment)  of  any 
domestic  concern  which  is  controlled  in  fact 
by  such  domestic  concern,  as  determined 
under  regulations  of  the  President. 

•  •  •  •  • 
Termination  Date 

Sec.  15.  The  authority  granted  by  this  Act 
terminated  on  September  30,  1979,  or  upon 
any  prior  date  which  the  Congress  by  con¬ 
current  resolution  or  the  President  by  proc¬ 
lamation  may  designate. 

The  following  boycott-related  provision  of 
Pub.  L.  95-52  is  not  an  amendment  to  the 
Export  Administration  Act  of  1969,  as 
amended; 

Preemption 

Sec.  205.  The  amendments  made  by  this 
titlf  and  the  rules  and  regulations  issued 
pursuant  thereto  shall  preempt  any  law,  rule, 
or  regulation  of  any  of  the  several  States  or 
the  District  of  Columbia,  and  of  the  terri¬ 
tories  or  possessions  of  the  United  States,  or 
of  any  governmental  subdivision  thereof, 
which  law,  rule,  or  regulation  pertains  to  par- 
ticipation  in,  compliance  with,  implementa¬ 
tion  of,  or  the  fusmishing  of  information  re¬ 
garding  restrictive  trade  practices  or  boycotts 
fostered  or  imposed  by  foreign  countries 
against  other  countries. 


*  Title  n  of  Pub.  L.  96-52. 
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PART  369— RESTRICTIVE  TRADE 
PRACTICES  OR  BOYCOTTS 

Sec. 

369.1  DefliUtionB. 

369.2  Prohibitions. 

369.3  Exceptions  to  prohibitions. 

369.4  Evasion. 

369.5  Orace  period. 

Authositt:  Title  11  (entitled  '•Porelgn 
Boycotts”).  Export  Administration  Amend* 
ments  of  1977  (Pub.  L.  96-62) . 

§  369.1  Dcnnitiuns. 

(a)  Definition  of  '‘verson.”  (1)  For 
purposes  of  this  part,  the  term  “per- 
sloti”  means  any  individual,  or  any  as¬ 
sociation  or  organization,  public  or -pri¬ 
vate.  which  is  organized,  permanently 
established,  resident,  or  registered  to  do 
business,  in  the  United  States  or  any 
foreign  country.  This  definition  includes 
both  the  singular  and  plural,  and 
includes: 

(i)  Any  partner^ip,  corporation,  com¬ 
pany,  branch,  or  other  form  of  associa¬ 
tion  or  organization,  whether  organized 
for  profit-making  or  not-for-profit 
purposes; 

(ii)  Any  government,  or  any  depart¬ 
ment.  agency,  or  commission  of  any 
gcrvemment; 

(ill)  Any  trade  association,  chamber  of 
commerce,  or  labor  union; 

(iv)  Any  charitable  or  fraternal  or¬ 
ganization;  or 

(V)  Any  other  association  or  organiza¬ 
tion  not  specifically  listed  above. 

(b)  Definition  of  “United  States  per¬ 
son”.  (1)  This  Part  369  applies  to  United 
States  persons.  For  purposes  of  this  part, 
the  term  “United  States  person”  means 
any  persmi  who  is  a  United  States  resi¬ 
dent  or  national,  including  individuals, 
associations,  or  organizations.  This  defi¬ 
nition  includes  both  the  singular  and 
plural,  and  includes: 

(1)  The  government  of  the  United 
States  or  any  department,  agency,  or 
commissicm  thereof; 

(il)  The  government  of  any  state  of 
the  United  States,  of  the  District  of  Co¬ 
lumbia,  of  the  Commonwealth  of  Puerto 
Rico,  of  any  territory  or  possessiwi  of 
the  United  States,  or  of  any  subdivision, 
department,  agency,  or  commission  of 
any  such  government; 

(lii)  Any  partnership,  corporation, 
company,  or  other  form  of  association 
organized  under  the  laws  of  subdivision 
(1)  or  (11)  of  this  subparagraph; 

(iv)  Any  partner^ip,  corporation, 
c(xnpany,  or  other  form  of  association, 
including  any  permanent  United  States 
establishment  of  a  foreign  concern, 
which  is  licensed  or  registered  to  do  busi¬ 
ness,  or  is  doing  business,  in  any  state 
of  the  United  States,  in  the  District  of 
Columbia,  in  the  Commonwealth  of 
Puerto  Rico,  or  in  any  territory  or  pos¬ 
session  of  the  United  States;  and 

(V)  Any  foreign  subsidiary,  affiliate, 
branch  office,  or  permanent  foreign 
establishment  of  any  United  States  per¬ 
son  which  is  controlled  in  fact  by  the 
parent  or  affiliated  United  States  person 
or  by  the  United  States  headquarters 
office. 

The  term  “United  States  person”  does 
not  include  any  individual  resident  out¬ 


side  the  United  States  employed  by  other 
t^n  a  United  States  person. 

EXAMPLCS  or  ‘'UNinD  Statks  Pzbbor” 

The  fonowing  examples  are  Intended  to 
give  guidance  In  determining  whether  an  as¬ 
sociation  or  (Mganlzatlon  falls  within  the 
deflnltl(Hi  of  “United  States  person.”  They 
are  Ulustratlve,  not  comprehensive. 

(1)  U.S.  bank  A  has  a  branch  office  In  for¬ 
eign  country  P. 

Such  branch  office  Is  a  United  States  per¬ 
son.  because  It  Is  a  permanent  foreign  estab¬ 
lishment  of  a  United  States  person. 

(ll)  A.  a  foreign  corporation,  has  opened 
a  manufacturing  plant  In  New  York,  after 
having  registered  to  do  business  In  that  state. 

A’s  New  York  plant  Is  a  United  States 
person,  because  It  Is  a  permanent  U.S.  estab¬ 
lishment  of  a  foreign  concern. 

(iU)  A.  an  Individual  who  Is  resident  in 
a  foreign  country,  makes  occasional  visits  to 
the  United  States,  for  purposes  of  exploring 
business  opportunities. 

A  is  not  a  United  States  person,  because 
he  Is  not  part  of  a  permanent  U.S.  establish¬ 
ment  of  a  foreign  concern. 

(iv)  A  Is  an  sissoclatlon  of  U.S.  firms  orga¬ 
nized  under  the  laws  of  Pennsylvania  for 
the  purpose  of  expanding  trade. 

A  Is  a  United  States  person,  because  It  Is 
an  association  doing  business  In  the  United 
States. 

(c)  Definition  of  “controlled  in  fact”. 
(1>  This  part  369  applies  to  any  foreign 
subsidiary  or  affiliate  (including  any  per¬ 
manent  foreign  establishment)  of  any 
United  States  person  which  is  controlled 
in  fact  by  such  United  States  person. 

(2)  A  foreign  subsidiary  or  affiliate  of 
a  United  States  person  will  be  deemed  to 
be  controlled  in  fact  by  that  United 
States  person  when : 

<i)  More  than  50  percent  of  the  out¬ 
standing  voting  securities  of  the  foreign 
subsdiiary  or  affiliate  are  owned  bene¬ 
ficially  or  controlled  by  the  parent  or  af¬ 
filiated  United  States  person  or  by  a 
common  United  States  shareholder, 
whether  such  ownership  or  control  is 
held  directly  or  indirectly; 

(ii)  The  foreign  subsidiary  or  affiliate 
is  managed  by^the  parent  or  affiliated 
United  States  person  pursUsmt  to  the 
provisions  of  an  exclusive  management 
contract;  or 

(iii)  A  majority  of  the  members  of  the 
board  of  directors  of  the  foreign  subsidi¬ 
ary  or  affiliate  are  also  members  of  the 
comparable  governing  body  of  the  parent 
or  affiliated  United  States  person. 

(3>  A  foreign  branch  office  or  other 
permanent  foreign  establishment  of  a 
United  States  person  is  deemed  to  be 
controlled  in  fact  by  that  United  States 
person. 

(4)  A  foreign  subsidiary  or  affiiliate  of 
a  United  States  p>erson  will  be  presumed 
to  be  controlled  in  fact  by  that  United 
States  person,  subject  to  rebuttal  by 
competent  evidence,  when  either  one  of 
the  following  conditions  are  met: 

(i)  More  than  25  percent  of  the  out¬ 
standing  voting  securities  of  the  foreign 
subsidiary  or  affiliate  are  owned  benefi¬ 
cially  or  controlled  by  the, parent  or 
affiliated  United  States  person  or  by  a 
common  United  States  shareholder, 
whether  svtch  ownership  or  control  is 
held  directly  or  indirectly;  or 


(ii)  The  parent  or  affiliated  United 
States  perscm  has  authority  to  appoint 
the  majority  of  the  members  of  the 
board  of  directors  and  the  chief  operat¬ 
ing  officer  of  the  foreign  subsidiary  or 
affiliate. 

(5)  A  brokerage  firm  which  holds  sim¬ 
ple  record  ownership  of  securities  for 
the  convenience  of  clients  will  not  be 
deemed  to  control  the  securities.  A  Unit¬ 
ed  States  [wrson  who  owns,  directly  or 
indirectly,  securities  that  are  immediate¬ 
ly  convertible  at  the  opticm  of  the  holder 
or  owner  into  voting  securities  will  be 
deemed  to  own  or  control  voting  secu¬ 
rities. 

Examples  of  “Controlled  in  Pact" 

The  following  examples  are  intended  to 
give  guidance  In  determining  whether  the 
foreign  subsidiary  or  affiliate  of  a  United 
States  person  is  “controlled  In  fact.”  They 
are  Illustrative,  not  comprehensive. 

(I)  Company  A  Is  incorporated  in  a  foreign 
country.  Fifty-one  percent  of  the  voting 
stock  of  A  Is  owned  by  VS.  company  B. 

A  is  deemed  to  be  controlled  In  fact  by  B. 

(II)  Company  A  is  Incorporated  in  a  for¬ 
eign  country.  Ten  percent  of  the  voting 
stock  of  A  Is  owned  by  UB.  company  B.  A 
has  an  exclusive  management  contract  with 
B. 

As  long  as  such  contract  is  In  effect,  A  is 
deemed  to  be  controlled  In  fact  by  B. 

(III)  Company  A  is  incorporated  In  a  for¬ 
eign  count^.  Ten  percent  ot  the  voting 
stock  of  A  Is  owned  by  UB.  company  B.  A  has 
10  persons  on  Its  board  of  directors.  Six  of 
those  persons  are  also  members  of  the  board 
of  directors  of  UB.  company  B. 

A  is  deemed  to  be  controlled  in  fact  by  B. 

(iv)  Company  A  Is  Incorporated  In  a  for¬ 
eign  country.  Thirty  percent  of  the  voting 
stock  of  A  is  owned  by  UB.  company  B. 

A  Is  presumed  to  be  controlled  in  fact  ty 
B.  Tills  presumption  may  be  rebutted  by 
evidence  showing  that  control  does  not.  In 
fact,  lie  with  B. 

(V)  Company  A  is  incorporated  In  a  for¬ 
eign  covmtiy.  In  A’s  articles  of  incorpora¬ 
tion,  U.S.  company  B  has  been  given  author¬ 
ity  to  appoint  A’s  board  of  Directors  and 
chief  operating  officer. 

A  Is  presumed  to  be  controlled  in  fact  by 
B.  This  presumption  may  be  rebutted  by 
evidence  showing  that  ccmtrol  does  not,  in 
fact,  lie  with  B. 

(vl)  Cmnpany  A  Is  a  Joint  venture  with 
equal  participation  by  UB.  company  B  and 
foreign  compcmy  C. 

A  is  presumed  to  be  contn^led  in  fact  by 
B.  ’This  presumption  may  be  rebutted  by  evi¬ 
dence  showing  that  control  does  not,  in  fact. 
He  with  B. 

(vll)  U.S.  bank  B  located  In  the  United 
States  has  a  branch  office.  A.  in  a  foreign 
country. 

A,  the  branch  office.  Is  deemed  to  be  con¬ 
trolled  In  fact  by  B,  because  It  Is  a  perma- 
nant  foreign  establishment  of  a  U.S.  person. 

(vlil)  A  Is  incorporated  in  a  foreign  coun¬ 
try.  Fifty-one  percent  of  the  voting  stock  of 
A  is  owned  by  B,  which  is  incorporated  In 
another  foreign  country.  Fifty-one  percent 
of  the  voting  stock  of  B  is  owned  by  C,  a 
U.S.  company. 

Both  A  and  B  are  deemed  to  be  controlled 
in  fact  by  C. 

(d)  Definition  of  “Activities  in  the  In¬ 
terstate  or  Foreign  Commerce  of  the 
United  States”  Activities  Involving 
United  States  Persons  in  the  United 
States.  (1)  For  purposes  of  this  part,  the 
activities  of  a  United  States  person  lo- 
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cated  in  the  United  States  are  in  tiie 
Interstate  or  foreign  conunerce  of  the 
United  States  If  they  involve  the  sale, 
purchase,  or  transfer  of  goods  or  services 
(including  information)  between; 

(1)  Two  or  more  of  the  several  States 
(including  the  District  of  Columbia); 

(ii)  Any  State  (including  the  District 
of  Columbia)  and  any  territory  or  pos¬ 
session  of  the  United  States; 

(iii)  Tw'o  or  more  of  the  territories 
or  possessions  of  the  United  States;  or 

(iv)  A  State  (including  the  District  of 
Columbia) .  territory  or  possession  of  tiie 
United  States  and  any  foreign  country. 

(2)  For  purposes  of  Uiis  definition,  the 
export  of  goods  or  services  from  the 
United  States.  Uie  import  of  g(Kxls  or 
services  into  the  United  States,  and  tlie 
action  of  a  United  States  person  resident 
in  tlie  United  States  in  specifically  di¬ 
recting  the  activities  of  a  foreign  sub¬ 
sidiary.  affiliate,  or  branch  office  which 
is  controlled  in  fact  by  a  United  States 
person,  are  activities  in  United  States 
commerce. 

(3)  Activities  of  a  United  States  per¬ 
son  located  in  the  United  States  may  be 
in  United  States  commerce  even  if  they 
are  part  of  or  ancillary  to  activities  out¬ 
side  of  United  States  commerce.  How¬ 
ever.  the  fact  tliat  such  an  ancillary  ac¬ 
tivity  is  in  United  States  commerce  does 
not  in  and  of  itself  mean  that  the  under¬ 
lying  or  related  activity  is  in  United 
States  commerce. 

(4)  Hence,  the  action  of  a  United 
States  bank  in  providing  financing  for  a 
foreign  transaction  that  is  not  in  United 
States  commerce  is  nonetheless  itself  In 
United  States  commerce.  The  fact  that 
the  financing  is  in  United  States  com¬ 
merce  does  not,  however,  make  the  un¬ 
derlying  foreign  transaction  an  activity 
in  United  States  commerce,  even  if  the 
underlying  transaction  involves  a  foreign 
company  that  is  a  “United  States  per¬ 
son”  within  the  meaning  of  this  part. 

(5)  Activities  of  “Controlled  in  Pact” 
Foreign  Subsidiaries,  Affiliates,  and 
Branch  Offices.  Any  transaction  between 
a  “controlled  in  fact”  foreign  subsidiary, 
affiliate,  or  branch  office  of  a  United 
States  person  and  a  person  in  the  United 
States  is  an  activity  in  United  States 
commerce.  Whether  a  transaction  be¬ 
tween  a  foreign  subsidiary,  affiliate,  or 
branch  office  of  a  United  States  person 
and  a  non-United  States  person  is  an  ac¬ 
tivity  in  United  States  commerce  de¬ 
pends  upon  the  circumstances  of  the 
transaction.  A  transaction  between  a 
foreign  subsidiary,  affiliate,  or  branch  of¬ 
fice  and  a  non-United  States  person  out¬ 
side  the  United  States  which  does  not 
involve  the  purchase,  sale,  or  transfer  of 
gcxKls  or  services  (including  informa¬ 
tion)  to  or  from  a  person  in  the  United 
States  is  not  an  activity  in  United  States 
commerce.  A  foreign  subsidiary,  affiliate, 
or  branch  office's  subsequent  activities 
with  respect  to  goods  or  services  (includ¬ 
ing  information)  acquired  from  a  person 
in  the  United  States  are  in  United  States 
commerce  under  any  of  the  following 
circumstances; 

(i)  If  action  taken  by  the  foreign  sub¬ 
sidiary,  affiliate,  or  branch  office  in  con¬ 


nection  with  a  particular  transaction 
w'as  at  tlie  specific  dlrectl<m  of  that  en¬ 
tity's  United  States  parent,  affiliate,  or 
headquarters  office; 

(ii)  If  the  goods  or  services  were  fu:- 
quired  for  the  purpose  of  filling  an  (M'der 
from  a  person  in  a  boycotting  country; 

(iii)  If  the  goods  or  services  were  ac¬ 
quired  for  incorporatkm  into  or  manu¬ 
facture  of  another  .product  for  the  pur¬ 
pose  of  filling  an  order  from  a  person  in 
a  boycotting  country; 

<iv)  If  the  goods  or  services  were  ac¬ 
quired  for  tlie  purpose  of  fulfilling  or  en¬ 
gaging  in  any  other  transaction  with  a 
person  in  a  boycotting  country;  or 

(V)  If  the  goods  were  acquired  from  a 
United  States  person  and  are  ultimately 
used,  without  substantial  alteration  or 
uKxhfication.  in  filling  an  order  from  a 
person  in  a  boycotting  country  (whether 
or  not  the  goods  were  original^'  acquired 
for  that  purpose  and  whether  or  not  they 
arc  indistinguishable  as  to  origin  from 
similar  foreign  origin  goods  with  which 
they  have  been  mingled  in  a  stockpile  or 
inventory) . 

(6>  If  any  part  of  a  transaction  is  in 
United  States  commerce,  the  entire 
transaction  is  in  United  States  com¬ 
merce.  For  example,  if  a  foreign  sub¬ 
sidiary,  affiliate,  or  branch  office  is  en¬ 
gaged  in  a  transaction  that  involves  the 
acquisition  or  transfer  of  goods  or  serv¬ 
ices  (including  information)  both  from 
w'ithin  and  without  the  United  States, 
the  entire  transaction  is  an  activity  in 
United  States  commerce  with  respect  to 
the  foreign  subsidiary,  affiliate,  or 
branch  office. 

(7)  A  foreign  subsidiary,  affiliate,  or 
branch  office’s  subsequent  activities  with 
respect  to  goods  or  services  (including 
information)  acquired  from  a  person  in 
the  United  States  are  not  in  United 
States  commerce  where; 

(i)  The  goods  were  acquired  from  a 
person  in  the  United  States  without  ref¬ 
erence  to  a  specific  order  from  or  trans¬ 
action  with  a  person  in  a  boycotting 
country;  and 

(ii)  The  goods  were  further  manufac¬ 
tured  or  incorporated  into  another  prod¬ 
uct. 

(8)  However,  the  original  acquisition 
of  the  goods  or  services  from  a  person  in 
the  United  States  is  an  activity  in  United 
States  commerce  subject  to  this  part. 
Thus,  if  a  United  States  person  resident 
outside  the  United  States  engages  in  an 
illegal  refusal  to  do  business  in  st(x:klng 
his  inventory,  that  action  is  subject  to 
this  part  whether  or  not  subsequent  sales 
of  the  end-product  are. 

(9)  In  all  of  ttie  above,  goods  or  serv¬ 
ices  will  be  consid«ed  to  have  been  ac¬ 
quired  fr«n  a  person  in  the  United 
States  whether  they  were  acquired 
directly  or  indirectly  through  a  third 
party. 

Lirrms  of  Credit 

Implementation  of  a  letter  of  credit  by  a 
Unit^  States  person  is  in  United  States  com¬ 
merce  when  tbe  tranoactlon  to  which  it  re¬ 
lates  is  in  United  States  commerce  or  when 
the  beneficiary  is  a  United  States  person.  Im¬ 
plementation  of  a  letter  of  credit  by  a  United 
States  person  located  in  the  United  States, 


Including  a  permanent  United  States  estab¬ 
lishment  of  a  foreign  bank,  is  an  activity  in 
United  States  commerce. 

Implementation  of  a  letter  of  credit  by  a 
Unit^  States  bank's  foreign  branch  or 
foreign  subsidiary  will  be  presumed  to  be  in 
United  States  commerce  where  the  letter  of 
credit  (a)  specitles  a  United  States  address 
fur  the  beneficiary,  (b)  calls  for  documents 
indicating  shipment  from  the  United  States, 
or  (c)  calls  for  documents  indicating  that 
the  goods  are  of  United  States  origin.  The 
presumption  may  be  rebutted  by  facts  which 
could  reasonably  lead  the  bank  to  conclude 
that  the  beneficiary  is  not  a  United  States 
person  or  that  the  underlying  transaction  is 
not  in  United  States  commerce. 

Where  the  letter  of  credit  Implemented  by 
a  United  States  bank's  foreign  branch  or 
foreign  subsidiary  does  not  (a)  specify  a 
United  States  address  for  the  beneficiary,  (b) 
call  for  documents  indicating  shipment  from 
the  United  States,  or  (c)  call  for  documents 
indicating  that  the  goods  are  of  United 
States  origin,  its  Implementation  will  be  pre¬ 
sumed  to  be  outside  of  United  States  com¬ 
merce.  This  presumption  may  be  rebutted  by 
facts  wiilch  could  reasonably  lead  the  bank 
to  conclude  that  the  beneficiary  is  a  United 
States  person  or  that  the  underlying  transac¬ 
tion  Is  in  United  States  commerce. 

EIxamples  of  Activities  ttt  the  Interstate  or 

Foreign  Commerce  of  the  United  States 

The  following  examples  are  Intended  to 
give  guidance  in  determining  whether  an 
activity  is  in  the  Interstate  or  foreign  com¬ 
merce  of  the  United  States.  They  are  illustra¬ 
tive,  not  comprehensive. 

United  States  Person  in  the  United  States 

(I)  U  S.  company  A  exports  goods  from  the 
United  tSates  to  a  foreign  country. 

A's  activity  is  in  U.S.  commerce,  because  A 
is  exporting  goods  from  the  United  States. 

( II )  U.B.  company  A  Inqxir is  goods  Into  the 
United  States  from  a  foreign  country. 

A's  activity  is  In  U.S.  <x>mmerce,  because  A 
is  importing  goods  into  the  United  States. 

(ill)  U.S.  engineering  company  A  supplies 
consulting  services  to  a  forelgn-owned  com¬ 
pany  located  outside  the  United  States. 

A's  activity  is  in  U.S.  commerce,  because  A 
is  exporting  services  from  tlie  United  States. 

(Iv)  US.  engineer li^  company  A  sup¬ 
plies  consulting  services  to  forelgn-owned 
company  B  located  outside  tbe  United 
States,  in  connection  with  B's  contract  to 
construct  a  building  In  boycotting  coun¬ 
try  T.  B  is  unrelated  to  A  or  any  other 
UJS.  person. 

A's  activity  is  in  UB.  commeroe  even 
though  B.  a  forelgn-owned  company  located 
outside  the  United  States,  is  not  subject 
to  U.S.  boycott  law,  because  A  is  export¬ 
ing  services  from  the  United  States.  _ 

(V)  Same  as  (Iv)  except  A  is  a  bank  lo¬ 
cated  in  the  UnltM  States  and  provides  a 
coniitruction  loan  to  B. 

A’s  activity  is  in  UB.  commerce  even 
though  B  is  not  subject  to  UB.  boycott 
law,  because  A  is  exporting  financing  serv¬ 
ices  from  tbe  United  States. 

FOREIGN  SITBSIDIAaiES  OR  AFFILIATES  OR 
BRANCH  OFFICES 

(1)  A,  a  foreign  subsidiary  of  U.S.  com¬ 
pany  B,  purchases  goods  from  the  United 
States. 

A’s  purchase  of  goods  from  the  United 
States  is  in  U.S.  commerce,  because  A  is 
importing  g(x>ds  from  the  United  States. 
Whether  A's  subsequent  disposition  of  these 
goods  Is  in  U.S.  commeroe  Is  Irrelevant. 
Similarly,  the  fact  that  A  purchased  goods 
from  the  United  States  does  not.  In  uid 
of  Itself,  make  any  subsequent  disposition  of 
those  goods  an  activity  in  U.S.  commerce. 
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(li)  A,  a  foreign  subsidiary  of  U^.  com¬ 
pany  B.  receives  an  order  from  boycotting 
country  T  for  construction  materials.  A 
places  an  order  with  U.S.  company  B  for 
the  materials. 

A's  transaction  with  Y  Is  an  activity  In 
UB.  commerce,  because  the  materials  are 
purchased  from  the  United  States  for  the 
purpose  of  filling  the  order  from  Y. 

(Ill)  A,  a  foreign  subsidiary  of  U.S.  com¬ 
pany  B,  receives  an  order  from  boycotting 
country  T  for  construction  materials.  A 
places  an  order  with  U.S.  company  B  for 
some  of  the  materials,  and  with  U.S.  com¬ 
pany  C,  an  unrelated  company,  for  the  rest 
of  the  materials. 

A's  transaction  with  Y  Is  an  activity  In 
U.S.  commerce,  because  the  materials  are 
purchased  from  the  United  States  for  the 
purpose  of  filling  the  order  from  Y.  It  makes 
no  difference  whether  the  materials  are  or¬ 
dered  from  B  or  C. 

(Iv)  A,  a  foreign  subsidiary  of  U.S.  com¬ 
pany  B,  Is  In  the  wholesale  and  retail  t^p- 
pllance  sales  business.  A  purchases  finished 
air  conditioning  units  from  the  United 
States  from  time  to  time  in  (H-der  to  stock 
Its  Inventory.  A’s  Inventory  Is  also  stocked 
with  air  conditioning  units  manufactured 
outside  the  United  States.  A  receives  an 
order  for  air  conditioning  units  from  T,  a 
boycotting  country.  The  order  Is  filled  with 
U.S. -origin  units. 

A’s  transaction  with  Y  is  in  U.S.  com¬ 
merce.  because  Its  U.S.-orlgln  goods  are  re¬ 
sold  without  substantial  alterations. 

(T)  Same  as  (Iv)  except  that  A  Is  In  the 
chemicals  distribution  business.  Its  UB  - 
orlgln  goods  are  mingled  in  Inventory  with 
foreign -origin  goods. 

A’s  sales  from  Its  general  inventory  to  Y 
are  In  U.S.  commerce,  because  Its  U.S.-orlgln 
goods  are  resold  without  substantial  altera¬ 
tion. 

(vi)  A.  a  foreign  subsidiary  of  U.S.  com¬ 
pany  B.  receives  an  order  from  boycotting 
country  Y  for  computers.  A  places  an  order 
with  U.S.  company  B  for  some  of  the  com¬ 
ponents,  with  U.S.  company  C,  an  unrelated 
company,  for  other  components,  and  with 
foreign  company  D  for  the  rest  of  the  com¬ 
ponents.  A  then  assemblies  the  computers 
and  ships  them  to  Y. 

A’s  transaction  with  Y  Is  an  activity  in 
U.S.  commerce,  because  some  of  the  compo¬ 
nents  are  acquired  from  the  United  States  for 
purposes  of  filling  an  order  from  Y. 

(vil)  Same  as  (vl)  except  A  purchases  all 
the  components  from  non-U.S.  sources. 

A’s  transaction  wlh  Y  Is  not  an  activity  In 
U.S.  commerce,  because  it  Involves  no  ex¬ 
port  of  goods  from  the  United  States.  It 
makes  no  difference  whether  the  technology 
A  uses  to  manufacture  comput«e  was  orig¬ 
inally  Bcqtilred  from  its  U.S.  parent. 

(vlU)  Same  as  (vil)  except  B  directs  A  to 
comply  with  Y’s  boycott  requirements.  In¬ 
cluding  those  which  conflict  with  U.S.  law. 

B’s  activity  in  directing  A  to  comply  with 
Y's  boycott  Is  an  activity  In  U.S.  commerce. 

(lx)  A.  a  foreign  subsidiary  of  U.S.  com¬ 
pany  B.  manufactures  computers.  A  stocks 
Its  general  components  and  pcu'ts  Inventory 
with  purchases  made  at  times  from  the 
United  States  and  at  times  from  forelgfi 
sources.  A  receives  an  order  from  Y,  a  boy¬ 
cotting  country,  for  computers.  A  fills  that 
order  frpm  Its  general  stock  of  finished 
goods. 

A’s  transaction  with  Y  Is  not  in  U.S.  com¬ 
merce,  because  the  U.S.-orlgln  components 
are  not  acquired  for  the  purpose  of  filling 
any  specific  order  from  Y.  It  Is  Irrelevant 
that  A’s  operations  may  be  based  on  U.S.- 
orlgln  technology. 

(xl)  A.  a  foreign  subsidiary  of  U.S.  com¬ 
pany  B.  Is  In  the  general  construction  busi¬ 
ness.  A  enters  Into  a  contract  with  boycot¬ 


ting  country  Y  to  construct  a  power  plant  In 
Y.  In  preparing  engineering  drawings  and 
specifications.  A  uses  the  advice  and  assist¬ 
ance  of  B. 

A’s  contract  with  Y  Is  In  UB.  commerce, 
because  B’s  services  are  used  for  purposes  of 
fulfilling  the  contract  with  Y. 

(xl)  A,  a  foreign  subsidiary  of  UB.  com¬ 
pany  B,  enters  Into  a  contract  to  construct 
an  apartment  complex  In  boycotting  country 
Y.  A  will  fulfill  Its  contract  completely  arlth 
goods  and  services  from  outside  the  United 
States.  B.  pursuant  to  a  provision  In  the  con¬ 
tract,  puts  up  a  performance  bond. 

A’s  transaction  with  Y  Is  In  U.S.  conunerce, 
because  It  Involves  the  export  of  financial 
services  from  the  United  States  for  purposes 
of  fulfilling  the  transaction  with  Y. 

(xll)  Same  as  (xl)  except  that  the  per¬ 
formance  bond  Is  supplied  by  C,  a  non-U.S. 
person  located  outside  the  United  States. 
However,  unrelated  to  any  particular  trans¬ 
action,  B  from  time  to  time  provides  finan¬ 
cial,  legal,  and  technical  services  to  A. 

A’s  transaction  with  Y  Is  not  In  UB.  com¬ 
merce,  beoatise  the  services  Imported  from 
the  United  States  are  not  acquired  for  pur¬ 
poses  of  fulfilling  the  contract  with  Y. 

(xlll)  A,  a  foreign  subsidiary  of  UB.  com¬ 
pany  B,  has  a  contract  to  conduct  oU  drilling 
operations  In  boycotting  country  Y.  In  con¬ 
ducting  these  operations,  A  seeks  certain 
technical  advice  from  B  from  time  to  time. 

A’s  contract  with  Y  Is  In  U.S.  commerce, 
because  B’s  services  are  sought  for  purposes 
of  fulfilling  the  contract  with  Y. 

(xlv)  A,  a  foreign  subsidiary  of  U.S.  com¬ 
pany  B,  enters  Into  a  contract  to  sell  type¬ 
writers  to  boycotting  country  Y.  None  of  the 
components  are  acquired  from  the  United 
States.  A  engages  C,  a  shipping  company 
located  In  the  United  States,  to  transport  the 
typewriters  to  boycotting  country  Y. 

A’s  sales  to  Y  are  In  U.S.  commerce,  be¬ 
cause  C’s  services  are  engaged  for  purposes  of 
filling  the  order  from  Y. 

(XV)  A,  a  foreign  subsidiary  of  U.S.  com¬ 
pany  B.  has  general  product  liability  Insur¬ 
ance  with  U.S.  company  C.  Foreign-origin 
goods  sold  from  time  to  time  by  A  to  boy¬ 
cotting  country  Y  are  covered  by  the  Insur¬ 
ance  policy. 

A’s  sales  to  Y  are  not  In  U.S.  commerce, 
because  the  insurance  provided  by  C  Is  of 
general  applicability  and  not  acquired  for 
the  specific  purpose  of  engaging  In  trans¬ 
actions  with  Y. 

(xvl)  A,  a  foreign  subsidiary  of  U.S.  com¬ 
pany  B,  manufactures  automobiles  abroad 
under  a  license  agreement  with  B.  Fr(»n  time 
to  time,  A  sells  svich  goods  to  boycotting 
country  Y. 

A's  sales  to  Y  are  not  In  U.S.  commerce, 
because  the  rights  conveyed  by  the  license 
are  not  acquired  for  the  specific  purpose  of 
engaging  In  transactions  with  Y. 

LETTERS  or  CREDIT 

(I)  A,  a  U.S.  bank  located  In  the  United 
States,  opens  a  letter  of  credit  In  favor  of 
B,  a  foreign  company  located  outside  the 
United  States. 

A’s  Implementation  of  the  letter  of  credit 
Is  In  U.S.  commerce,  because  A  is  a  U.S.  bank 
located  In  the  United  States. 

(II)  A,  a  branch  of  a  foreign  bank  located 
In  the  United  States,  opens  a  letter  of  credit 
In  favor  of  B,  a  foreign  company  located  out¬ 
side  the  United  States. 

A’s  implementation  of  the  letter  of  credit 
Is  In  U.S.  commerce,  because  A  Is  a  perma¬ 
nent  U.S.  establishment  of  a  foreign  bank. 

(III)  A,  a  U.S.  bank  branch  located  outside 
the  United  States,  opens  a  letter  of  credit  In 
favor  of  B,  a.  U.S.  person  located  In  the 
United  States. 

A’s  implementation  of  the  letter  of  credit 
is  presumed  to  be  In  U.S.  commerce,  be¬ 


cause  the  letter  of  credit  specifies  a  U.S. 
address  for  the  beneficiary. 

(Iv)  A,  a  UB.  bank  branch  located  outside 
the  United  States,  opens  a  letter  of  credit 
which  specifies  a  beneficiary  with  an  address 
outside  the  United  States,  but  which  calls 
for  documents  indicating  that  the  goods  are 
of  UB.-orlgln. 

A’s  Implementation  of  the  letter  of  credit 
is  presumed  to  be  In  U.S.  commerce,  because 
the  letter  of  credit  calls  for  documents  Indi¬ 
cating  that  the  goods  are  of  UB.-orlgln. 

(v)  A.  a  U.S.  bank  branch  located  outside 
the  United  States,  opens  a  letter  of  credit 
which  specifies  a  beneficiary  with  a  U.S. 
address.  The  letter  of  credit  calls  for  docu¬ 
ments  indicating  shipment  of  foreign-origin 
goods. 

A’s  Implementation  of  the  letter  of  credit 
is  presumed  to  be  In  UB.  commerce.  A  may 
rebut  the  presumption  by  showing  that  the 
beneficiary  Is  not  a  U.S.  person  despite  the 
U.S.  address. 

(vl)  A,  a  U.S.  bank  branch  located  outside 
the  United  States,  opens  a  letter  of  credit 
which  specifies  a  beneficiary  with  a  foreign 
address  and  shipment  of  goods  from  outside 
the  UB.  The  beneficiary,  however,  la  a  for¬ 
eign  subsidiary  of  a  UB.  person,  and  the 
goods  to  be  shipped  Include  UB.  components 
ordered  by  the  beneficiary  f(»  purposes  of 
assembling  the  finished  product  In  fulfill¬ 
ment  of  a  specific  order  from  boycotting 
country  Y. 

A’s  implementation  of  the  letter  of  credit 
is  presumed  to  be  outside  U.S.  commerce.  The 
presumption  may  be  rebutted  by  a  showing 
that  A  knows  or  has  reason  to  know  that  the 
beneficiary  Is  a  UB.  person  and  that  the 
transaction  Involves  purchases  of  omnpo- 
nents  from  the  United  States  to  enable  the 
beneficiary  to  fill  the  order  from  Y. 

(vll)  A,  a  U.S.  bank  branch  located  out¬ 
side  the  Uhlted  States,  Is  asked  to  honor  a 
letter  of  credit  In  favor  of  company  B,  a 
foreign  company  located  outside  the  United 
States.  The  letter  of  credit  requires  that  the 
beneficiary  certify  that  the  goods  shipped 
were  manufactured  entirely  In  foreign 
country  N. 

A’s  Implementation  of  this  letter  of  credit 
Is  not  In  UB.  commerce,  because  the  under¬ 
lying  transaction  Is  not  In  U.S.  conunM-ce 
and  A  Is  not  located  in  the  United  States. 

(e)  Definition  of  "Intent".  (1)  Part 
369  prohibits  a  United  States  person 
frcnn  taking:  or  knowllngily  agreeing  to 
take  certain  specified  actions  with  Intent 
to  comply  with,  further,  or  support  an 
unsanctioned  foreign  boycott. 

(2)  A  United  States  person  will  be  pre¬ 
sumed  to  have  the  intent  to  comply  with, 
further,  or  support  an  unsanctioned  for¬ 
eign  boycott  y^en  such  a  boycott  is  a 
motivating  factor  in  that  person’s  deci- 
si(m  whether  to  take  a  particular  action. 

Example  or  "Intent” 

All  available  evidence  will  be  examined  in 
determining  whether  the  required  intent  ex¬ 
ists.  The  following  examples  are  Intended 
to  Illustrate  the  factors  which  will  be  con¬ 
sidered.  They  are  Illustrative,  not  compre¬ 
hensive. 

(1)  U.S.  person  A  does  business  in  boycott¬ 
ing  country  Y.  In  selecting  firms  to  supply 
goods  for  shipment  to  Y,  a  chooses  supplier 
B  because  B’s  products  are  less  expensive 
and  of  higher  quality  than  the  comparable 
products  of  supplier  C.  A  knows  that  C  la 
blacklisted,  but  tiiat  Is  not  a  motivating 
factor  in  its  selection  of  B. 

A’s  choice  of  B  rather  than  C  Is  not  action 
with  intent  to  comply  with  Y’s  boycott,  be¬ 
cause  A’s  action  is  not  motivated  by  the  fact 
that  C  Is  blacklisted. 
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(II)  Same  as  (1),  except  that  A  chooses 
B  rather  than  C  In  part  because  C  Is  black¬ 
listed  by  Y. 

Since  A's  choice  Is  In  part  motivated  by 
boycott  considerations.  Its  action  Is  taken 
with  Intent  to  comply  with  Y’s  boycott. 

(III)  U.8.  person  A  bids  on  a  tender  Issued 
by  boycotting  country  Y.  A  Inadvertently 
falls  to  notice  a  prohibited  certification 
which  appears  In  the  tender  document.  A's 
bids  accepted  and  a  contract  which  In¬ 
corporates  the  prohibited  certification  Is 
signed  by  A. 

Since  A's  bid  was  not  motivated  by  boycott 
considerations,  A's  action  In  bidding  was  not 
taken  with  Intent  to  comply  with  Y's  boycott. 

(Iv)  UB.  bank  A.  locat^  In  the  United 
States,  engages  In  letter  of  credit  transac¬ 
tions  Involving  the  shipment  of  U.8.  goods 
to  boycotting  country  Y.  Such  letters  of 
credit  routinely  contain  conditions  requiring 
prohibited  certifications  from  the  U.S.  export¬ 
er.  A  falls  to  take  steps  to  prevent  the  Imple¬ 
mentation  of  such  a  letter  of  credit  despite 
the  fact  that  It  knows  that  the  prohibited 
condition  roxitinely  appears,  and  that  with 
the  exercise  of  reasonable  diligence,  A  cotild 
have  learned  of  the  prohibited  condition  In 
any  such  letter  of  credit. 

Implementation  of  such  a  letter  of  credit  Is 
action  taken  with  intent  to  comply  with  Y's 
boycott,  because  A  knows  or  should  know 
that  Its  procedures  result  in  compliance  with 
the  boycott. 

(V)  Same  as  (iv),  except  that  A  has  Ini¬ 
tiated  procdures  to  Insure  that  its  personnel 
return  letters  of  credit  containing  prohibited 
conditions.  One  of  A's  employees  fails  to  ad¬ 
here  to  A's  procedures,  and  a  letter  of  credit 
containing  a  prohibited  condition  Is  Im¬ 
plemented.. 

Implementation  of  the  letter  of  credit  Is 
not  action  by  A  with  Intent  to  comply  with 
Y's  boycott,  because  the  occurrence  was  ac¬ 
cidental  and  not  in  compliance  with  A's  pro¬ 
cedures. 

(vl)  Same  as  (v) ,  except  that  A’s  employees 
rep>eatedly  fall  to  comply  with  A’s  procedures 
against  implementing  letters  of  credit  con¬ 
taining  prohibited  conditions  and  A  falls  to 
take  corrective  measures. 

A's  action  In  Implementing  letters  of  credit 
containing  prohibited  conditions  will  be  con¬ 
sidered  action  with  intent  to  comply  with  Y's 
boycott,  because  A  is  presumed  to  Intend  the 
consequences  of  Its  failure  to  take  corrective 
measures. 

(vU)  A,  a  U.S.  company,  is  considering 
opening  a  manufacturing  facility  In  boy¬ 
cotted  country  X.  A  already  has  such  a  fa¬ 
cility  In  boycotting  country  Y.  After  explor¬ 
ing  the  possibilities  In  X.  A  concludes  that 
the  market  does  not  Justify  the  move.  A 
knows  that  if  It  did  open  a  plant  In  X,  Y 
might  object  because  of  Y’s  boycott  of  X. 

A's  failure  to  proceed  with  the  plant  In 
X  Is  not  action  with  intent  to  comply  with 
Y’s  boycott,  because  Y’s  boycott  is  not  a  mo¬ 
tivating  factor  In  A’s  decision. 

(vil)  Same  as  (vll)  except  that  after  ex¬ 
ploring  the  possibilities  In  X,  A  concludes 
that,  while  there  are  reasonable  prospects 
feu  profit  In  X,  the  move  Is  not  worth  the 
difficulties  It  might  cause  with  Y. 

Since  A's  action  is  motivated  in  part  by 
Its  concern  about  Y’s  reaction.  It  Is  action 
taken  with  Intent  to  comply  with  Y’s  boy¬ 
cott. 

§  369.2  Prohibitions. 

(a)  Refusals  to  do  business.  (1)  Pro¬ 
hibition  Against  Refusals  to  do  Business. 

(2)  No  United  States  person  may: 

(i)  Refuse. 

(il)  Knowingly  agree  to  refuse, 

(ill)  Require  any  other  person  to  re¬ 
fuse,  or 


(Iv)  Knowingly  agree  to  require  any 
other  person  to  refuse, 

(3)  To  do  business; 

(i)  With  or  in  a  boycotted  country, 

(11)  With  any  business  concern  orga¬ 
nized  under  the  laws  of  a  boycotted  coun¬ 
try, 

(ill)  With  any  national  or  resident  of 
a  boycotted  country,  or 

(iv)  With  any  other  person, 

(4)  When  such  refussd  is  pursuant  to: 

(i)  An  agreement  with, 

(il)  A  requirement  of,  or 

(iii)  A  request  from  or  on  behalf  of, 
the  boycotting  country. 

(5)  Cxenerally,  a  refusal  to  do  business 
under  this  section  consists  of  action  that 
excludes  a  person  or  country  from  a 
transaction  for  boycott  reasons.  This  in¬ 
cludes  a  situation  where  a  United  States 
person  ch(X)ses  or  selects  one  person  over 
another  on  a  boycott  basis  or  takes  action 
to  carry  out  another  person’s  boycott- 
based  selection  when  he  knows  or  has 
reason  to  know  that  the  other  person .'s 
selection  is  boycott-based. 

(6)  Refusals  to  do  business  which  are 
prohibited  by  this  section  include  not 
only  specific  refusals,  but  also  refusals 
im^ied  by  a  course  or  pattern  of  (xm- 
duct.  There  need  not  be  a  specific  offer 
and  refusal  to  constitute  a  prohibited 
refusal  to  do  business;  a  prohibited  re¬ 
fusal  may  occur  when  a  United  States 
person  has  a  financial  or  commercial  op- 
portimity  and  declines  for  boycott  rea¬ 
sons  to  consider  or  accept  it. 

(7)  A  United  States  person’s  use  of 
either  a  boycott-based  list  of  persons 
with  whom  he  will  not  deal  (a  so-called 
“blacklist”)  or  a  boycott-based  list  of 
persons  with  whom  he  will  deal  (a  so- 
called  “whitelist”)  constitutes  a  prohib¬ 
ited  refusal  to  do  business.  An  agreement 
by  a  United  States  person  to  comply  gen¬ 
erally  with  the  laws  of  the  boycotting 
country  with  which  it  is  doing  business 
or  an  agreement  that  local  laws  of  the 
boycotting  country  shall  apply  or  govern 
is  not,  in  and  of  itself,  a  refusal  to  do 
business.  Nor,  in  and  of  itself.  Is  use  of 
a  contractual  clause  requiring  a  person 
to  assume  the  risk  of  loss  of  non-delivery 
of  his  products  in  a  boycotting  country 
(the  so-called  “risk  of  loss”  provision) 
a  refusal  to  do  business  with  any  person 
who  will  not  or  cannot  comply  with  such 
a  clause. 

(8)  If,  for  boycott  reasons,  a  United 
States  general  manager  chooses  one  sup¬ 
plier  over  another,  or  enters  into  a  con¬ 
tract  with  one  supplier  over  another,  or 
advises  its  client  to  do  so,  then  the 
general  manager’s  actions  (^institute  a 
refusal  to  do  business  under  this  section. 
However,  it  is  not  a  refusal  to  do  business 
imder  this  section  for  a  United  States 
person  to  provide  management,  procure¬ 
ment  or  other  preaward  services  for 
another  person  so  long  as,  in  providing 
such  services,  the  United  States  person 
does  not  act  to  exclude  a  person  or  coim- 
try  from  the  transaction  for  boycott  rea¬ 
sons.  For  example,  a  United  States  per¬ 
son  under  contract  to  provide  general 
management  services  in  connection  with 
a  construction  project  In  a  boycotting 


country  may  compile  lists  of  qualified 
bidders  for  the  client  so  long  as  no  black¬ 
listed  persons  who  are  qualified  are  ex¬ 
cluded  from  that  list.  With  respect  to 
post-award  services,  if  the  client  has 
made  a  boycott-based  selection,  actions 
taken  by  the  general  manager  or  con¬ 
tractor  to  carry  out  the  client's  choice 
are  themselves  prohibited  refusals  to 
deal  where  the  manager  knows  or  has 
reason  to  know  that  the  client's  choice 
was  boycott-based.  Such  actlcms  include 
entering  into  a  contract  with  the  selected 
supplier,  notifying  the  supplier  of  the 
client’s  choice,  executing  a  contract  on 
behalf  of  the  client,  arranging  for  in¬ 
spection  and  shipment  of  the  supplier’s 
goods,  or  taking  any  other  action  to  carry 
out  the  client's  choice. 

(9)  An  agreement  is  not  a  prerequi¬ 
site  to  a  violation  of  this  section  since 
the  prohibition  extends  to  actions  taken 
pursuant  not  only  to  agreements  but  also 
to  requirements  of,  and  requests  from  or 
on  behalf  of,  a  boycotting  country. 

(10)  Agreements  under  this  section 
may  be  either  express  or  Implied  by  a 
course  or  pattern  of  conduct.  There  need 
not  be  a  direct  request  from  a  boycotting 
coimtry  for  action  by  a  United  States 
person  to  have  been  taken  pursuant  to 
an  agreement  with  or  requirement  of  a 
boycotting  country. 

(11)  This  prohibition,  like  all  others, 
applies  only  with  respect  to  a  United 
States  person’s  activities  In  the  Inter¬ 
state  or  foreign  commerce  of  the  Unittd 
States,  and  when  such  activities  are  un¬ 
dertaken  with  intent  to  comply  with, 
further,  or  support  an  unsanctioned  for¬ 
eign  boyemtt.  This  intent  Is  not  estab¬ 
lished  by  the  mere  absence  of  a  business 
relation^ip  with  or  In  the  boycotted 
coimtry,  with  any  business  concern  or¬ 
ganized  under  the  laws  of  the  boycotted 
country,  with  national(s)  or  resident(s) 
of  the  boycotted  country,  or  any  any  oth¬ 
er  persem.  However,  where  the  requisite 
Intent  does  exist  and  a  prohibited  actlcm 
is  taken,  a  violation  of  this  sectlim  oc¬ 
curs  regardless  of  whether  the  action  is 
also  taken  for  non-boycott-based  rea¬ 
sons.  Stated  differently,  the  fact  that  a 
legitimate  business  reason  in  part  moti¬ 
vated  an  action  does  not  remove  that  ac¬ 
tion  from  the  scope  of  this  se(d:i(m  If  the 
action  is  also  motivated  in  part  by  boy¬ 
cott  reasons. 

ExAMrLKs  OF  Rstubals  To  Do  Business 

The  following  examples  are  Intended  to 
give  guidance  In  determining  when.  In  a 
boycott  situation,  a  refusal  to  do  business  is 
prohibited.  They  are  Illustrative,  not  com¬ 
prehensive. 

*  BEnTSAl.S  TO  DO  BUSINESS 

(1)  A,  a  U.S.  manufacturer,  receives  an  or¬ 
der  for  its  products  from  boycotting  country 
Y.  To  fill  that  order,  A  solicits  bids  from 
UB.  companies  B  and  C,  manufactiu'ers  of 
components  used  in  A’s  products.  A  does  not, 
however,  solicit  bids  from  UB.  companies 
D  or  E,  which  also  manufacture  such  com¬ 
ponents,  because  It  knows  that  D  and  E 
are  restricted  from  doing  business  In  country 
Y  and  that  their  products  are  therefore  not 
Importable  Into  that  countay. 

Company  A  may  not  refuse  to  solicit  bids 
from  D  and  E  for  boycott  reasons,  because  to 


FEDERAL  REGISTER,  VOL.  42,  NO.  185 — FRIDAY,  SEPTEMBER  23,  1977 


PROPOSia  RULiS 


48663 


do  80  would  ooiurtltut*  a  prohibited  refusal 
to  do  bualneaa  with  thoae  paraoaa. 

(U)  A.  a  n.S.  exportar,  uses  oompai^  B,  a 
U.S.  Insurer,  to  Inaure  the  dilpment  of  Its 
goods  to  all  Its  oveiaeaa  ouatomars.  For  the 
ftrat  Uma,  A  reeelvea  an  order  for  Its  prod*- 
ucta  from  boyoottlng  country  Y.  Knowing 
that  B  la  on  the  blacklist  of  country  Y.  A 
arranges  with  company  C,  a  non-blackllated 
U.S.  Insurer,  to  Insure  the  shipment  of  Ita 
goods  to  Y. 

A’s  action  constitutes  a  boycott-based 
prohibited  refusal  to  do  bualneaa  with  B. 

(Ill)  A,  a  U.S.  exporter,  purchases  all  Its 
liability  Insurance  from  company  B,  a  UB. 
company  that  does  business  In  boycotted 
country  X.  A  wishes  to  expand  Ita  operations 
Into  country  Y,  the  boycotting  country.  Be¬ 
fore  doing  so,  A  decides  to  switch  from  In¬ 
surer  B  to  Insurer  C.  either  because  It  be- 
lleres  country  Y  would  so  prefer  or  In  antici¬ 
pation  of  Y‘s  requesting  that  A  sever  Its  rela¬ 
tions  with  B  as  a  condition  of  doing  business 
In  country  Y. 

A  may  not  switch  Insurers  for  either  of 
these  reasons,  because  doing  so  would  consti¬ 
tute  a  boycott-baaed  rtfusai  to  do  business 
with  B. 

(Iv)  A,  a  U.S.  bank  with  a  branch  office 
In  boycotting  country  Y,  sends  representa¬ 
tives  to  boycotted  country  X  to  discuss  plans 
for  opening  a  branch  office  In  X.  Upon  learn¬ 
ing  of  these  discussions,  an  official  of  the 
local  bojteott  office  In  country  Y  advises  A's 
local  branch  manager  that  if  A  opens  an  of¬ 
fice  in  country  X  It  will  no  longer  be  allowed 
to  do  biulneas  In  country  Y.  As  a  result  of 
this  notification,  A  decides  to  abandon  Its 
plans  to  open  a  bmnoh  In  country  X. 

Bank  A  may  not  abandon  Its  plans  to  open 
a  branch  In  country  X  as  a  result  of  Y’s  noti¬ 
fication,  because  doing  so  would  constitute  a 
refusal  to  do  b^lness  In  boycotted  country 
X  for  boycott  reasons. 

(V)  A,  a  U.S.  company  that  manufactures 
office  equipment,  has  been  restricted  from 
doing  business  in  boycotting  coimtry  Y  be¬ 
cause  of  its  business  dealings  with  boycotted 
country  X.  A  decides  that  future  business 
opportunities  have  become  more  promising 
In  country  Y  than  In  country  X.  In  an  effort 
to  have  Itself  removed  from  boycotting  coun¬ 
try  Y’s  blacklist,  A  ceases  Its  business  In 
country  X. 

A’s  action  constitutes  a  refusal  to  do  busi¬ 
ness  in  boycotted  country  X  for  boycott 
reasons. 

(vl)  A,  a  U.S.  computer  company,  does 
business  In  boycotting  country  Y.  A  decides 
to  explore  business  opportunities  In  boy¬ 
cotted  country  X.  After  carefid  analysis  of 
possible  business  opfXHrtuntUes  In  country 
X,  A  decides,  solely  for  business  reasons,  not 
to  market  Its  products  in  country  X. 

A’s  decision  not  to  proceed  Is  not  a  prohib¬ 
ited  refusal  to  do  business,  becauM  it  Is  not 
based  on  boycott  considerations.  A  has  no 
affirmative  obligation  to  do  business  In  X. 

(vll)  A,  a  U.S.  oil  company  with  operations 
In  boycotting  country  Y,  has  regularly  pm- 
chased  equipment  from  U.S.  petroleum 
equipment  suppliers  B,  C,  and  D,  none  of 
whom  Is  on  the  blacklist  of  country  Y.  Be¬ 
cause  of  Its  satisfactory  relationship  with  B, 

C,  and  D,  A  has  not  dealt  with  other  sup¬ 
pliers,  Including  supplier  B,  who  Is  black¬ 
listed  by  coimtry  Y. 

A’s  failure  affirmatively  to  seek  or  secure 
business  with  blacklisted  supplier  E  Is  not  a 
refusal  to  do  business  with  E  for  boycott 
recMons. 

(vlll)  Same  as  (vll)  except  U.S.  petroleum 
equipment  suppler  E,  a  company  on  boycott¬ 
ing  country  Y’s  blacklist,  offers  to  supply 
U.S.  oil  company  A  with  goods  comparable 
to  those  provided  by  U.S.  suppliers  B,  C,  and 

D.  A,  because  It  has  satisfactory,  established 
relationships  with  suppliers  B,  C,  and  D, 
does  not  accept  suppler  E’s  offer. 


A’s  refusal  of  suppler  Vk  offer  Is  not  a  pro¬ 
hibited  refusal  to  do  busineas,  because  It  is 
baaed  solely  on  non-boycott  considerations. 
A  has  no  affirmative  obligation  to  do  busi¬ 
ness  with  E. 

(In)'  A,  a  U.S.  construction  company,  en¬ 
ters  Into  a  contract  to  build  an  office  com¬ 
plex  In  boycotting  country  Y.  A  receives  bids 
from  B  and  G,  UB.  companies  that  are 
equidly  qualified  supplere  of  electrical  cable 
fbr  the  project.  A  knows  that  B  Is  blacklisted 
by  Y  and  that  C  la  not.  A  accepts  Cs  bid.  In 
part  because  C  Is  as  qualified  as  the  other 
potential  supplier  and  In  part  because  C  Is 
not  blacklisted. 

A's  decision  to  select  supplier  C  instead  of 
blacklisted  supplier  B  is  a  prohibited  refusal 
to  do  business,  because  the  boycott  was  a 
motivating  factor  In  A’s  decision. 

(x)  A,  a  U.S.  general  contractor,  has  been 
retained  to  construct  a  highway  in  boycott¬ 
ing  country  Y,  A  circulates  an  invitation  to 
bid  to  U.S.  manufacturers  of  road-bulldlng 
equipment.  One  of  the  conditions  listed  in 
the  invitation  to  bid  Is  that,  in  order  for  A  to 
obtain  prompt  service,  suppliers  will  be  re¬ 
quired  to  maintain  a  supply  of  spare  parts 
and  a  service  facility  In  country  Y.  A  In¬ 
cludes  this  condition  solely  for  commercial 
reasons  unrelated  to  the  boycott.  Because  of 
this  condition,  however,  those  suppliers  on 
country  Y’s  blacklist  do  not  bid  since  they 
would  be  unable  to  satisfy  the  parts  and 
services  requirements. 

A's  action  Is  not  a  refusal  under  this  sec¬ 
tion  because  the  contractual  condition  was 
Included  solely  for  legitimate  business  rea¬ 
sons  and  was  not  boycott-based. 

(xl)  A,  a  U.S.  engineering  and  construction 
company,  contracts  with  a  government  agen¬ 
cy  In  boycotting  country  Y  to  perform  a 
variety  of  services  In  connection  with  the 
construction  of  a  large  industrial  facility  in 
country  Y.  Pursuant  to  this  contract,  A 
analyzes  the  market  of  prospective  suppliers, 
compiles  a  suggested  bidders  list,  analyzes 
the  bids  received,  and  makes  recommenda¬ 
tions  to  the  client.  The  client  Independently 
selects  and  awards  the  contract  to  supplier 
C  for  boycott  reasons.  All  of  A's  services  are 
performed  without  regard  to  Y’s  blacklist  or 
any  other  boycott  considerations. 

A’s  actions  do  not  constitute  a  refusal  to 
do  business  under  this  section,  because'.  In 
the  provision  of  pre -award  services,  A  has 
not  excluded  the  other  bidders  and  has  not 
carried  out  his  client’s  decision  not  to  do 
business  with  the  other  bidders. 

(xll)  Same  as  (xl),  except  that  the  client 
selects  C  and  requests  A  to  advise  C  of  his 
selection,  negotiate  the  contract  with  C,  ar¬ 
range  for  the  shipment,  and  inspect  the 
goods  upon  arrival.  A  knows  that  C  was 
chosen  by  the  client  for  boycott  reasons. 

A’s  action  in  compljdng  with  his  client’s 
direction  is  a  prohibited  refusal,  because  A’s 
post-award  actions  carry  out  bis  client’s  boy¬ 
cott-based  decision. 

Notk. — Whether  A’s  action  comes  within 
the  unilateral  selection  exception  depends 
upon  factors  discussed  in  that  exception. 

(xlii)  Same  as  (xll)  except  that  A  is  build¬ 
ing  the  project  cn  a  turnkey  basis  and  will 
retain  title  until  completlcn.  The  client  In- 
structe  A  to  contract  cmly  with  C. 

A’s  action  in  contracting  with  C  consti¬ 
tutes  a  prohibited  refusal  to  do  business,  be¬ 
cause  it  Is  action  that  excludes  blacklisted 
persons  from  the  transaction-  for  boyeott 
reasons. 

Non. — Whether  A’s  action  comes  within 
an  exception  depends  upon  factors  disousaed 
In  the  section  on  compliance  with  unilateral 
selection. 

(idv)  A,  a  U.S.  exporter  of  machine  tools* 
receives  an  order  for  drill  presses  from  boy 
cotting  country  Y.  The  cover  letter  from 


country  Y’s  procurement  official  states  that 
A»  was  esisetod  over  otoer  UB.  manufacturers 
In  part  because  A  Is  not  on  Y’s  blacklist. 

Afs  action  In  filling  this  order  Is  not  a  pro¬ 
hibited  refusal  to  do  business,  because  A  has 
not  exoludcd  anyone  from  the  tranaaotlon. 

(3W)  A,  a  U.S:  engineering  firm  under  con¬ 
tract  to  oonstruct  a- dam  In  boyoottlng  coun¬ 
try  Y,  oompllea,  on  a  non-boyoott  basis,  a  list 
of  potential  heavy  equipment  suppliers.  In¬ 
cluding  Information  on  their  qualifications 
and  prior  experience.  A  then  soUdts  bids 
from  the  top  Uiroe  firms  on  ita  Ueb— B,  C, 
and  1>— beeause  tony  are  the  best  qiuOlfled. 
None  of  them  happen  to  be  blacklisted.  A 
does  not  soUelb  bids  from  B,  F.  or  O,  the  next 
three  firms  on  the  list,  one  of  whom  ie  on , 
country  Y’a  blaokllet. 

A’s  decision  to  solicit  bids  from  only  B. 
C,  and  D,  la  not.  in  and  of  Itself,  a  prohibited 
refusal  to  do  buslneea  with  any  person,  be¬ 
cause  the  solicited  bidders  were  not  selected 
for  boycott  reasons. 

AGSXXMKNTS  TO  RKTOSS  TO  DO  BUSIMZ88 

(I)  A,  a  U.S.  oonstrucUon  firm,  la  retained 
by  an  agency  of  boycotting  country  Y  to 
build  a  primary  school.  The  propoaed  con¬ 
tract  contalna  a  clause  stating  that  A  “miay 
not  usa  gooda  or  services  In  the  project  that 
are  prodiused  or  provided  by  any  person  re¬ 
stricted  from  having  a  bualneaa  r^tlonahlp 
with  country  Y  by  reason  of  Y’s  boycott 
against  country  X.” 

A’s  action  In  entering  into  such  a  con¬ 
tract  oonatltutea  an  agreement  to  refuse  to 
do  biudnesa.  because  It  la  an  agreement  to 
exclude  blacklisted  persons  from  tbe  trans¬ 
action. 

(II)  A,  a  U.S.  manufacturer  of  commercial 
refrigerators  and  freezers,  receives  an  Invi¬ 
tation  to  bid  from  boycotting  coimtry  Y. 
The  tender  states  that  the  bidder  must  agree 
not  to  deal  with  conq>anles  on  country  Y’s 
blacklist.  A  does  not  know  wbat  companies 
are  on  the  blacklist.  A's  bid  in  responsee  to 
the  tender  is  accepted. 

A’s  action  Is  an  agreement  to  refuse  to  do 
business,  because  A  is.  agreeing  to  exclude 
blacklisted  persons  ttom  the  tranaaetton. 

(Hi)  A,  a  U.S.  construction  firm,  is  offered 
a  contract  to  perform  engineering  and  con¬ 
struction  services  In  connection  with  a  proj¬ 
ect  located  In  boyoottlng  country  Y.  The  con¬ 
tract  contains  a  clause  stating  that.  In  the 
event  of  a  contract  dispute,  the.  laws  of 
country  Y  will  apply. 

A  may  enter  Into  tbe  contract.  Agreement 
that  the  laws  of  boycotting  country  Y  will 
control  In  restrivlng  a  contract  dispute  Is 
not  an  agreement  to  refuse  to  do  business. 

(Iv)  Same  as  (Hi),  except  that  the  con¬ 
tract  contains  a  clause  that  A  and  Its  em. 
ployees  wUl  comply  with  the  laws  of  boy¬ 
cotting  country  Y.  A  knows  that  country  Y 
has  a  number  of  boycott  laws. 

Such  an  agreement  is  not.  In  and  of  it- 
s^,  an  agreement  to  refuse  to  do  biulneas. 
If,  however,  A  subsequently  takes  an  action 
consistent  with  the  laws  of  country  Y,  but 
prohibited  by  this  section  and  not  subject 
to  one  of  the  exceptions  of  this  part,  A’s 
action  would  be  a  prohibited  refusal  to  do 
business. 

(T)  Same  as  (iv).  exo^t  that  the  contract 
contains  a  clause  that  A  and  its  employees 
wUl  comply  with-  the  lawe  of  boyoottlng 
country  Y,  “including  boycott  laws.’’ 

A’s  agreeing,  without  qualiflcatlon.  to 
comply  with  local  boycott  laws  constitutes 
a  prohibited  agreement  to  refuse  to  do 
business. 

(vl)  Same  as  (v),  except  that  A  Inserts  a 
proviso  "except  Insofar  as  Y’s  laws  conflict 
with  UB.  iswat*"  or  words  to  that  effect. 

Such  an  agremnent  Is  not  s  prohibited 
agreement  to  refuse  to  do  busineas. 

(vll)  A,  s  UB.  general  oontraetor,  is  re¬ 
tained  to  construct  a  pipeline  In  boycotting 
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country  Y.  A  provision  In  the  proposed  con¬ 
tract  stlpulstee  that  In  purchasing  equip¬ 
ment,  supplies,  and  servloes  A  must  give 
preference  to  companies  located  In  host 
country  Y.  , 

A  may  agree  to  this  contract  provisloa. 
Agreeing  to  a  “buy  local”  contract  provision 
is  not  an  agreement  to  refuse  to  do  business 
under  this  section,  because  A’s  agreement  Is 
not  made  for  boycott  reasons. 

(vUl)  Company  A,  a  UB.  oU  oompcmy,  pur¬ 
chases  drill  bits  from  UB.  suppliers  for  ex¬ 
port  to  boycotting  country  Y.  In  Its  purchase 
orders,  A  Includes  a  claiise  requiring  the  sup¬ 
plier  to  relmbiuse  A  for  the  cost  of  the  goods 
plus  transportation  in  the  event  the  sup¬ 
plier's  goods  are  denied  entry  into  country  Y 
by  reason  of  the  laws  or  administrative  prac¬ 
tices  of  that  coimtry. 

The  Insertion  of  this  "risk  of  loss”  clause 
by  A  Is  not  an  agreement  to  refuse  to  do 
business,  because  A  Is  prepared  to  contract 
with  anyone. 

(lx)  A,  a  UB.  exporter  planning  to  sell  re¬ 
tail  goods  to  customers  In  boycotting  country 
Y,  enters  into  a  contract  to  purchase  the 
goods  wholesale  from  B,  a  tTB.  appliance 
manufacturer.  A’s  contract  with  B  Includes 
a  provision  stipulating  that  B  may  not  use 
components  or  s^wlces  of  blacklisted  com¬ 
panies  In  the  manufacture  of  Its  appliances. 

A's  contract  constitutes  a  prohibited  re¬ 
fusal,  because  It  would  require  another  per¬ 
son,  B,  to  refuse  to  do  business  with  o^er 
p««ons  tor  boycott  reasons.  B  may  not  agree 
to  such  a  contract  since  It  would  be  agreeing 
to  refuse  to  do  business  with  other  persons 
for  boycott  reasons. 

(b)  Discriminatory  actions.  (1)  Pro¬ 
hibition  against  taking  discriminatory 
actimis. 

(2)  No  United  States  person  may: 

(i)  Refuse  to  employ  or  otherwise  dis¬ 
criminate  against  any  United  States  per¬ 
son  on  the  basis  of  race,  religion,  sex,  or 
national  origin; 

(ii)  Refuse  to  employ  or  otherwise  dis¬ 
criminate  against  any  corporation  or 
other  organization  which  is  a  United 
States  person  on  the  basis  of  the  race, 
religion,  sex,  or  national  origin  of  any 
owner,  officer,  director,  or  employee  of 
such  corporation  or  organization; 

(ill)  Knowingly  agree  to  take  any  of 
the  actions  described  in  subdivisions  (i) 
and  (ii)  of  this  subparagraph;  or 

(iv)  Require  or  knowingly  agree  to  re¬ 
quire  any  other  person  to  take  any  of 
^e  actions  described  in  subdivisicms  (1) 
and  (ii)  of  this  subparagraph. 

(3)  This  prc^bition  shall  apply 
whether  the  discriminatory  action  is 
taken  voluntarily  by  a  United  States  per¬ 
son  or  is  taken  in  response  to  an  agree¬ 
ment  with,  request  frmn,  or  requirement 
of  a  boycotting  country.  This  pri^ibltlcm, 
like  all  others,  applies  only  with  respect 
to  a  United  States  person’s  activities  in 
the  interstate  or  foreign  commerce  of 
the  United  States,  and  when  such  activi¬ 
ties  are  imdertaken  with  intent  to  cmn- 
ply  with,  further,  or  support  an  unsanc¬ 
tioned  foreign  boycott. 

(4)  This  section  does  not  supersede  or 
limit  the  oi>eration  of  the  civil  rights 
laws  of  the  United  States. 

Examples  of  Discriminatort  Actions 

Tlie  following  examples  are  Intended  to 
give  guidance  In  determining  when  partlc- 
lUar  discrlmlnatmy  actions  are  probibited. 
They  are  Illustrative,  not  comprehensive. 


(I)  UB.  construction  company  A  Is 
awarded  a  oomtraot  to  build  an  office  com¬ 
plex  in  boycotting  country  Y.  A,  believing 
that  employees  of  a  parUcular  religion  wUl 
not  be  permitted  to  wwk  In  Y  because  of 
Y’s  boycott  against  country  X.  excludes  UB 
persons  of  that  religion  from  consideration 
for  employment  on  the  project. 

A's  refusal  to  cmislder  qualified  U.S.  per¬ 
sons  of  a  particular  religion  for  work  on  the 
project  In  Y  constitutes  a  boycott-based  dis¬ 
criminatory  action  against  U.8.  persons  on 
the  basis  of  religion. 

(II)  Same  as  (1),  except  that  a  clause  in 
the  contract  provides  that  “no  persons  of 
country  X  origin  are  to  work  on  this  project.” 

A’s  agreement  constitutes  a  boycott-based 
agreement  to  discriminate  against  UB.  per¬ 
sons,  among  others,  on  the  basis  of  national 
origin. 

(ill)  Same  as  (1).  except  that  a  clause  in 
the  contract  provides  that  “no  persons  who 
are  citizens  of  country  X  are  to  work  on  this 
project.” 

A’s  agreement  does  not  constitute  a  boy¬ 
cott-based  agreement  to  discriminate  against 
U.S.  persons  on  the  basis  of  race,  religion, 
sex,  or  national  origin,  because  the  clause 
requires  exclusion  on  the  basis  of  nationality 
only. 

(iv)  Same  as  (11),  except  the  requirement 
Is  stated  orally  to  A  by  a  representative  of 
Y. 

A  may  not  comply.  It  makes  no  difference 
how  A  learns  about  Y’s  discriminatory  re¬ 
quirement. 

(v)  Boycotting  country  Y  tenders  an  In¬ 
vitation  to  bid  on  a  construction  project 
in  Y.  The  tender  requires  that  the  success¬ 
ful  bidder's  personnel  will  be  interviewed 
and  that  persons  of  a  particular  religious 
faith  will  not  be  permitted  to  work  on  the 
project.  Y’s  requirement  Is  based  on  Its  boy¬ 
cott  of  country  X,  the  majority  of  whose 
citizens  are  of  that  particular  faith. 

Agreement  to  this  provision  In  the  tender 
document  by  a  U.S.  person  constitutes  an 
agreement  to  engage  in  boycott-based  dis¬ 
crimination  against  U.S.  persons  of  a  partic¬ 
ular  religion. 

(vi)  Same  as  (v),  except  that  the  tender 
specifies  that  “women  will  not  be  allowed  to 
work  on  this  project.” 

Agreement  to  this  provision  in  the  tender 
by  a  U.S.  pwson  does  not  ccmstltute  an  agree¬ 
ment  to  engage  In  boycott-bctsed  dlsciiminsu 
tion,  because  the  restriction  against  employ¬ 
ment  of  women  Is  not  boycott-based.  Such 
an  agreement  may,  however,  constitute  a  vio¬ 
lation  of  UB.  civil  rights  laws. 

(vll)  A  is  a  UB  Investment  banking  firm. 
As  a  condition  of  participating  In  an  under- 
v/riting  of  securities  to  be  Issued  by  boycott¬ 
ing  country  Y,  A  Is  required  to  exclude  from 
participation  In  the  underwlrlng  Investment 
banlcs  owned  by  persons  of  a  particular  faith. 
Y’s  requirement  Is  based  on  Its  boycott  of 
country  X,  the  majority  of  whose  citizens 
are  of  that  particular  faith. 

A's  agreement  to  such  a  provision  consti¬ 
tutes  an  agreement  to  engage  In  boycott- 
ba.sed  discrimination  against  U.S.  persons  on 
the  basis  of  religion.  Further,  If  A  requires 
others  who  participate  In  the  syndicate  to 
agree  to  such  a  condition,  A  would  be  acting 
to  require  another  person  to  engage  in  such 
discrimination. 

(vill)  U.S.  company  A  Is  asked  by  boycot¬ 
ting  country  Y  to  certify  that  A  will  not  use 
a  six-pointed  star  on  the  packaging  of  Its 
products  to  be  Imported  Into  Y.  The  re¬ 
quirement  Is  part  of  the  enforcement  effort 
by  Y  of  Its  boycott  against  country  X. 

A  may  not  so  certify.  The  six-pointed  star 
Is  a  religious  symbol,  and  the  certification  by 
A  that  it  will  not  use  such  a  symbol  consti¬ 
tutes  a  statement  that  A  will  not  ship  prod- 
.ucts  made  by  persons  of  that  religion. 


(lx)  Same  as  (vUl),  except  that  A  Is  asked 
to  certify  that  no  symbol  of  boycotted  coun¬ 
try  X  will  ai^iear  on  the  packaging  of  its 
products  imparted  Into  Y, 

Such  a  certification  conveys  no  statement 
about  persons  of  any  particular  religion,  and 
thus  does  not  fall  within  this  prohibition. 

(c)  Furnishing  Information  About 
Race.  Religion,  Sex,  or  National  Origin. 
(1)  Pn^ibition  Against  P\imishing  In¬ 
formation  About  Race,  Religion,  Sex,  or 
National  Origin. 

(2)  No  United  States  person  may: 

(1)  Furnish  information  about  tlie 
race,  religion,  sex,  or  national  origin  of 
any  United  States  person; 

(U)  Furnish  information  about  the 
race,  religion,  sex,  or  national  origin  of 
any  owner,  officer,  director,  or  employee 
of  any  corporation  or  other  organization 
which  is  a  United  States  person; 

(ill)  Knowingly  agree  to  furnish  in¬ 
formation  about  the  race,  religlim,  sex,  or 
national  origin  of  any  United  States  per¬ 
son;  or 

(iv)  Knowingly  agree  to  furnish  infor¬ 
mation  about  the  race,  rellglMi,  sex,  or 
national  origin  of  any  owner,  officer,  di¬ 
rector,  .or  employee  of  a  corporation  or 
other  organization  which  is  a  United 
States  person. 

(3)  This  prohibition  shall  apply 
whether  the  information  is  specifically 
requested,  or  is  offered  voluntarily  by  the 
United  States  person.  It  shall  also  apply 
whether  the  information  requested  or 
volunteered  is  stated  in  the  affirmative 
or  the  negative. 

(4)  Information  about  the  place  of 
birth  of  or  the  nationality  of  the  parents 
of  a  United  States  person  falls  within 
this  prohibition,  as  does  information  in 
the  form  of  code  words  or  symbols  which 
could  identify  a  United  States  person’s 
race,  religion,  sex,  or  national  origin. 

(5)  ’This  pn^ibition,  like  all  others, 
applies  only  with  respect  to  a  United 
States  person’s  activities  in  the  interstate 
or  foreign  commerce  of  the  United 
States,  and  when  such  activities  are  un¬ 
dertaken  with  Intent  to  comply  with, 
further,  or  support  an  unsanctioned  for¬ 
eign  boycott. 

Examples  or  the  Prohibition  Against 
Furnishing  Discriminatort  Information 

The  following  examples  are  Intended  to 
give  guidance  In  determining  when  the  fur¬ 
nishing  of  discriminatory  Information  Is  pro¬ 
hibited.  They  are  Illustrative,  not  compre¬ 
hensive. 

(I)  U.S.  company  A  receives  a  boycott 
questionnaire  from  boycotting  country  Y 
asking  whether  It  is  owned  or  controlled  by 
persons  of  a  particular  faith,  whether  It  has 
any  persons  on  Its  board  of  directore  who 
are  of  that  faith,  and  asking  what  the  na¬ 
tional  origin  of  Its  president  Is.  The  Infor¬ 
mation  Is  sought  for  purposes  of  enforcing 
Y’s  boycott  against  country  X  and  A  knows 
or  has  reason  to  know  that  the  Information  Is 
sought  for  that  reason. 

A  may  not  answer  the  questionnaire,  be¬ 
muse  Information  about  the  religion  and 
national  origin  of  U.S.  persons  Is  sought  for 
boycott  reasons. 

(II)  U.S.  company  A,  located  In  the  United 
States,  Is  asked  by  boycotting  country  Y 
to  certify  that  A  has  no  persons  of  a  par¬ 
ticular  national  origin  on  Its  )>oard  of  direc¬ 
tors.  A  knows  that  Y's  purpose  in  asking  for 
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the  certlflcation  Is  to  enforce  tta  boycott 
against  country  X. 

A  may  not  make  such  a  certification,  be¬ 
cause  A  would  be  furnishing  Information 
about  the  national  origin  of  n.S.  persona  for 
purposes  of  complying  with  Y’s  boycott 
against  X. 

(Ill)  US.  company  A  believes  that  boy¬ 
cotting  country  T  will  select  A's  bid  over 
those  of  other  bidders  It  A  volunteers  that 
It  has  no  shareholders,  officers,  or  directors 
of  a  particular  national  origin.  A's  belief  la 
baaed  on  Its  knowledge  that  Y  generally  re¬ 
fuses,  as  part  of  Its  boycott  against  country 
X  to  do  business  with  companies  owned,  con¬ 
trolled,  or  managed  by  persons  of  this  par¬ 
ticular  national  origin. 

A  may  not  volunteer  tills  Information,  be¬ 
cause  It  would  be  furnishing  Information 
about  the  national  origin  of  U.S.  persons  for 
purposes  of  complying  with,  furthering  or 
supporting  Y's  boycott  against  X. 

(Iv)  U.S.  company  A  has  a  contract  to 
construct  an  airport  In  boycotting  country 
Y.  Before  A  begins  work,  A  Is  asked  by  Y 
to  Identify  the  national  origin  of  Its  em¬ 
ployes  who  will  work  on  the  site.  A  knows 
or  has  reason  to  know  that  Y  Is  seeking  this 
Information  In  order  to  enforce  Its  boycott 
against  X. 

A  may  not  furnish  this  Information,  be¬ 
cause  A  would  be  providing  Information 
about  the  national  origin  of  U.S.  persons. 

(V)  Same  ae  (Iv),  except  that  In  order  to 
assemble  ite  work  force  on  site  in  Y,  A  sends 
visa  forms  to  Its  employees  and  asks  that  the 
forms  be  returned  to  A  for  transmittal  to 
Y’s  consulate  or  embassy  for  approval.  A,  It¬ 
self,  furnishes  no  information  shout  its  em¬ 
ployees,  but  merely  transmits  the  visa  forms 
back  and  forth. 

In  performing  the  ministerial  function  of 
transmitting  visa  forms,  A  Is  not  furnishing 
information  about  any  U.a.  person's  race,  re¬ 
ligion,  sex.  or  national  origin. 

(vl)  Same  as  (Iv)  except  that  A  is  asked  by 
Y  to  certify  that  none  of  Its  employees  In  Y 
will  be  women,  because  Y's  laws  prohibit 
women  from  working. 

Such  a  certification  does  not  constitute  a 
boycott-based  furnishing  of  Information 
about  any  U.S.  person's  sex,  since  the  reason 
the  Information  la  sought  has  nothing  to  do 
with  Y’s  boycott  of  X. 

(d)  Furnishing  Information  About 
Business  Relationships  with  Boycotted 
Countries  or  Blacklisted  Persons.  (1) 
Prohibition  Against  Furnishing  Informa¬ 
tion  About  Business  Relationships  with 
Boycotted  Countries  or  Blacklisted  Per¬ 
sons. 

(2)  No  United  States  perspn  may  fur¬ 
nish  or  knowingly  agree  to  furnish  infor¬ 
mation  concerning  his  or  any  other  per¬ 
son’s  past,  present  or  proposed  business 
relationships: 

(i)  With  or  in  a  boycotted  country; 

(ii)  With  any  business  concern  orga¬ 
nized  vmder  the  laws  of  a  boycotted 
country; 

(iii)  With  any  national  or  resident  of 
a  boycotted  country;  or 

(iv)  With  any  other  person  who  Is 
known  or  believed  to  be  restricted  from 
having  any  business  relationship  with  or 
in  a  boycotting  country. 

(3)  This  prohibition  shall  apply 
whether; 

(i)  The  information  pertains  to  a  busi¬ 
ness  relationship  involving  a  sale,  pur¬ 
chase.  or  supply  transactlcm:  legal  or 
commercial  representation;  shipping  or 
other  transportation  transaction;  Insur¬ 


ance;  Investment;  or  any  other  type  of 
business  transaction  or  relationship;  or 

(ii)  The  information  is  directly  or  in¬ 
directly  requested  or  Is  furnished  on  the 
initiative  of  the  United  States  person. 

(4)  This  prohibition  does  not  apply 
to  the  furnishing  of  normal  business 
information  in  a  commercial  context. 
Normal  business  information  may  relate 
to  factors  such  as  financial  fitness,  tech¬ 
nical  competence,  or  professional  ex¬ 
perience,  and  may  be  found  in  docu¬ 
ments  normally  available  to  the  public 
such  as  annual  reports,  disclosure  state¬ 
ments  concerning  securities,  catalogues,  - 
promotional  brochures,  and  trade  and 
busines.s  handbooks.  9Uch  Information 
may  also  appear  in  specifications  or 
statements  of  expieiience  and  qualifica¬ 
tions. 

(5)  Normal  business  information  fur¬ 
nished  in  a  commercial  context  does  not 
ceaee  to  be  such  simply  because  the  par¬ 
ty  .soliciting  the  information  may  be  a 
boycotting  country  or  a  national  or 
resident  thereof.  If  the  information  is 
of  a  type  which  is  generally  sought  for 
a  legitimate  business  purpose  (such  as 
determining  financial  fitness,  technical 
competence,  or  professional  experience) , 
the  information  may  be  furni^ed  even 
if  the  information  could  be  used  or, 
without  the  knowledge  of  the  person  sup¬ 
plying  the  information  is  intended  to  be 
used  for  boycott  purposes.  However,  no 
information  may  be  furnished  in  re¬ 
sponse  to  a  prohibited  boycott  request, 
even  if  the  information  is  publicly  avail¬ 
able  or  could  otherwise  be  furnished  in 
a  commercial  context.  Requests  from  a 
boycott  office  will  be  deemed  to  be  boy¬ 
cott-based." 

(^)  This  prohibition,  like  all  others, 
applies  only  with  respect  to  a  United 
States  person’s  activities  in  the  inter¬ 
state  or  foreign  commerce  of  the  United 
States,  and  when  such  activities  are  im- 
dertaken  with  Intent  to  comply  with, 
further,  or  support  an  unsanctioned  for¬ 
eign  boycott. 

Examplx  Goncesnwc  Puiuvishing  of 
Invormatiom 

The  following  examples  are  Intended  to 
give  guidance  In  determining  whether  the 
furnishing  of  Information  Is  prohibited. 
They  are  illustrative,  not  comprehensive. 

BOYCOTT  IMFORMATIOIV 

(i)  U.S.  contractor  A  Is  considering  bid¬ 
ding  for  a  contract  to  build  a  dam  In 
boycotting  country  Y.  The  Invltaition  to 
bid,  which  appears  In  a  trade  journal,  speci¬ 
fies  that  each  bidder  must  state  that  he 
does  not  have  any  offices  In  boycotted  coun¬ 
try  X.  A  knows  or  has  reasoir  to  know  that 
the  requirement  is  boycott-based. 

A  may  not  make  this  statement,  because  It 
constitutes  information  about  A’s  business 
relationships  with  X. 

(11)  Same  as  (1).  except  that  each  bidder 
Is  required  to  submit  copies  of  its  annual  re¬ 
port  with  Its  bid.  Since  A’s  annual  report  de¬ 
scribes  A’s  worldwide  operations.  Including 
the  countries  In  which  It  does  business,  it 
necessarily  discloses  whether  A  has  business 
relations  with  boycotted  ooimtry  X.  A  has  no 
reason  to  know  that  its  report  Is  being  sought 
for  boycott  purposes. 


A  In  fumli^lng  its  annual  report.  Is  sup¬ 
plying  ordinary  buslneMi  Information  In  a 
oommerclal  context. 

(Ill)  Same  as  (11),  except  that  accompany¬ 
ing  the  Invitation  to  bid  Is  a  questionnaire 
from  country  Y’s  boycott  office  asking  each 
bidder  to  supply  a  copy  of  Ita  annual  report. 

A  may  not  respond  to  the  questionnaire  by 
supplying  Its  annual  report  even  though  it 
contains  publicly  available  Information,  be¬ 
cause  A  knows  or  should  know  that  the  In¬ 
formation  la  being  sought  for  boycott  pur- 
poees  since  the  questionnaire  was  from  a  boy¬ 
cott  office. 

(Iv)  U.S.  company  A  Is  on  boycotting  coun¬ 
try  Y’s  blacklist.  For  reasona  unrelated  to  the 
boycott,  A  termlnatee  Its '  btislnaas  relation- 
stalpe  with  boycotted  country  X  In  exploring 
otbw  martieOng  areas,  A  determines  that 
boycotting  country  Y  offers  great  potential. 

A  le  requested  to  complete  a  questionnaire 
from  a  central  boycott  office  which  inquires 
about  A’s  relations  with  boycotted  country 
X 

A  may  not  furnish  Information  In  response 
to  this  questionnaire,  because  It  Is  Informa¬ 
tion  about  A’s  dealing  with  X  and  A  knows 
or  should  know  that  It  is  boycott-based  be¬ 
cause  the  questionnaire  is  from  a  central  boy¬ 
cott  office. 

(V)  U.S.  exporter  A  la  seeking  to  sell  Its 
products  to  boycotting  country  Y.  A  Is  in¬ 
formed  by  Y  that,  as  a  condition  of  sale.  A 
must  certify  that  It  has  no  salesmen  In  boy¬ 
cotted  country  X.  A  knows  or  has  reason  to 
know  that  the  condition  Is  boycott-based. 

A  may  not  fiumlsh  the  certification. 

(Vi)  U.S.  company  A  In  seeking  to  expand 
Ite  exports  to  boycotting  country  Y,  sends  a 
sales  representative  to  Y  for  a  one  week  trip. 
During  a  meeting  In  Y  with  trade  association 
representatives,  A’s  representative  desires  to 
explain  that  neither  A  ntn-  any  companies 
with  which  A  deals  has -any  buslnesa  rela¬ 
tionship  with  boycotted  country  X. 

A’s  representative  may  not  volunteer  this 
Information  even  though  A  for  reasons  un¬ 
related  to  the  boycott  does  not  deal  with  X 
because  A’s  representative  would  be  volun¬ 
teering  Information  about  A’s  business  rela¬ 
tionships  with  X  for  boycott  reasons. 

(vll)  U.S.  company  A  is  asked  by  boy¬ 
cotting  country  Y  to  furnish  Information 
concerning  its  business  relationships  with 
boycotted  country  X.  A.  knowing  that  Y  is 
seeking  the  information  for  boycott  purposes, 
refuses  to  furnish  the  information  asked  for 
directly,  but  proposes  to  respond  by  supply¬ 
ing  a  copy  of  Its  annual  report  which  lists 
the  countries  with  which  A  is  presently  doing 
business.  A  does  not  happen  to  be  doing 
business  In  X 

A  may  not  respond  to  Y’s  request  by  sup¬ 
plying  its  annu^  repm-t,  because  A  knows 
that  It  would,  b^eespondlng  to  a  boycott- 
based  request  for  Information  about  its  busi¬ 
ness  relationships  with  X. 

(vlU)  UJS.  company  A  receives  a  letter  from 
a  central  boycott  office  asking  A  to  “clarify” 
A’s  operations  In  boycotted  country  X.  A  In¬ 
tends  to  continue  its  operations  in  X,  but 
fears  that  not  responding  to  the  request  will 
result  In  Its  being  placed  on  boycotting 
country  Y's  blacklist. 

A  may  not  respond  to  this  request  for  in¬ 
formation,  because  A  knows  that  the  In¬ 
formation  concerning  Its  business  relation¬ 
ships  with  X  Is  sought  for  boycott  reasons. 

(lx)  U.S.  company  A,  In  the  course  of  ne¬ 
gotiating  a  sale  of  Its  goods  to  a  buyer  In 
boycotting  country  Y,  Is  asked  to  certify 
that  it  is  not  on  Y's  blacklist. 

A  may  not  furnish  the  information,  be¬ 
cause  the  Information  about  A’s  presence  on 
Y’s  blacklist  necessarily  conveys  Information 
about  A’s  past  dealings  with  bojKsotted  coun¬ 
tries  or  blacklisted  persons. 

(X)  U.S.  company  A  has  a  manufacturing 
plant  In  boycotted  country  X  and  Is  on  boy- 
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cottlng  country  Y'a  blacklist.  A  Is  seeking  to 
establish  operations  In  T.  while  expanding  Its 
operations  In  X.  A  applies  to  T  to  be  removed 
from  T's  blacklist.  A  Is  asked.  In  response,  to 
Indicate  a'hether  It  has  manufacturing  facili¬ 
ties  In  X. 

A  may  not  sui^ly  the  requested  Inftwma- 
tion  because  A  would  be  furnishing  Informa¬ 
tion  about  Its  dealings  with  a  boycotted 
country  in  compliance  with  a  boycott  request 
or  requirement  of  Y. 

(xi)  U.S.  company  A,  a  manufacturer  of 
certain  patented  products,  desires  to  regtoter 
Its  patents  In  boycotting  country  Y.  A  re¬ 
ceives  a  power  of  attorney  form  required  to 
register  its  patents.  The  form  contains  a 
question  regarding  A’s  business  relationships 
with  boycotted  country  X.  A  has  no  business 
relationships  with  X  and  knows  that  the  In¬ 
formation  is  sought  for  boycott  reasons. 

A  may  not  answer  the  question,  because  A 
would  be  furnishing  information  about  its 
business  relations  with  X,  and  A  knows  that 
tlie  information  is  sought  for  boycott  rea¬ 
sons. 

(xil)  U.S.  bcmk  A  plans  to  open  a  branch 
office  in  boycotting  country  Y.  In  order  to  do 
so,  A  is  required  to  furnish  certain  informa¬ 
tion  about  Its  business  op>eratlons,  including 
the  location  of  Its  other  brcmch  cMces.  Such 
Information  Is  normally  sought  In  other 
countries  where  A  has  opened  a  branch  office, 
and  A  does  not  have  reason  to  know  that  Y  is 
seeking  the  information  for  boycott  reasons. 

A  may  furnish  this  Information,  even 
though  in  furnishing  it  A  would  disclose  in¬ 
formation  about  its  dealings  with  boycotted 
country  X,  because  the  request  Is  made  In  a 
normal  business  context  and  A  does  not  have 
reason  to  know  that  it  is  sought  for  boycott 
reasons. 

(xili)  U.S.  arcihltectural  firm  A  responds  to 
an  invitation  to  submit  designs  for  an  office 
complex  in  boycotting  country  Y.  The  invi¬ 
tation  states  that  all  bidders  must  Include 
information  concerning  similar  types  of 
buildings  they  have  designed.  A  has  not  de¬ 
signed  such  buildings  In  boycotted  country 
X.  Clients  frequently  seek  information  of  this 
type  before  engaging  an  architect. 

A  may  furnish  this  information,  because 
such  information  Is  normally  required  for 
business  reasons,  and  A  is  furnishing  the 
Information  so  that  the  prospective  client 
can  evaluate  A’s  technical  competence  and 
professional  experience. 

(xiv)  U.S.  oil  company  A  distributes  to  po¬ 
tential  customers  promotional  brochiu'es  and 
catalogues  which  give  backgrovmd  informa¬ 
tion  on  A's  past  projects.  A  does  not  have 
business  dealings  with  boycotted  country  X. 
The  brochures,  which  are  Identical  to  those 
which  A  uses  throughout  the  world,  list 
those  countries  in  which  A  does  or  has  done 
business.  In  soliciting  potential  customers 
in  boycotting  country  Y,  A  desires  to  dis¬ 
tribute  copies  of  its  brochures. 

A  may  do  so,  because  the  brochures  are 
being  furnished  in  a  commercial  context  for 
ptu-poses  which  are  not  boycott-related. 

(e)  Information  Concerning  Associa¬ 
tion  with  Charitable  and  Fraternal  Or¬ 
ganizations.  (1)  Prohibition  Against 
Furnishing  Information  About  Associa¬ 
tions  with  Charitable  and  Fraternal  Or¬ 
ganizations. 

(2)  No  United  States  person  may  fur¬ 
nish  or  knowingly  agree  to  furnish  in¬ 
formation  about  whether  any  perscm  is 
a  member  of,  has  made  contributions  to, 
or  is  otherwise  associated  with  or  in¬ 
volved  in  the  activities  of  any  charitable 
or  fraternal  organization  which  supports 
a  boycotted  country. 

(3)  This  prohibition  shall  apply 
whether; 


(i)  Tlie  information  concerns  associa¬ 
tion  with  or  involvement  in  any  chari¬ 
table  or  fraternal  organization  which 
(a>  has,  as  one  of  its  stated  purposes,  the 
support  through  financial  contributions 
or  other  means  of  a  boycotted  country, 
or  (b)  undertakes,  as  a  major  organiza¬ 
tional  activity,  to  offer  financial  or  other 
support  to  a  boycotted  coimtry;  or 

(ii)  The  information  is  directly  or  in¬ 
directly  requested  or  is  furnished  on  the 
initiative  of  the  United  States  person;  or 

(iii)  The  information  requested  or  vol¬ 
unteered  concerns  member^ip  in,  finan¬ 
cial  contributions  to,  or  any  other  type 
of  association  with  or  involvement  in 
the  activities  of  such  charitable  or  fra¬ 
ternal  organization. 

( 4  >  TWs  prohibition  does  ’not  prohibit 
the  furnishing  of  normal  business  infor¬ 
mation  in  a  ccHnmercial  context  as  de¬ 
fined  in  §  369.2(d). 

(5>  This  prohibition,  like  all  others, 
applies  only  with  respect  to  a  United 
States  person’s  activities  in  the  inter¬ 
state  or  foreign  commerce  of  the  United 
States,  and  when  such  activities  are 
undertaken  with  intent  to  comply  with, 
further,  or  support  an  unsanctioned  for- 
eigh  boycott. 

Examples  of  Prohibitions  Against  Furnish¬ 
ing  Information  About  Associations  With 

Charitable  or  Fraternal  Organizations 

'Tlie  following  examples  are  Intended  to 
give  guidance  In  determining  whether,  the 
furnishing  of  information  concerning  asso¬ 
ciations  with  charitable  or  fraternal  organi¬ 
zations  is  prohibited.  They  are  illustrative, 
not  comprehensive. 

(i)  U.S.  engineering  firm  A  wishes  to  regis¬ 
ter  a  patent  in  boycotting  country  Y.  A  re¬ 
ceives  a  request  from  Y  to  supply  informa¬ 
tion  concerning  any  association  which  A’s 
officers  have  with  charitable  organization  B, 
an  organization  which  is  known  by  A  to  con¬ 
tribute  financial  support  to  boycotted  coun¬ 
try  X.  .A  knows  or  has  reason  to  know  that 
the  information  is  sought  for  boycott  rea¬ 
sons. 

A  may  not  furnish  the  information. 

(ii)  U.S.  construction  company  A,  in  an 
elTort  to  establish  business  dealings  with  boy¬ 
cotting  country  Y,  proposes  to  furnish  in¬ 
formation  to  Y  showing  that  no  members 
of  its  board  of  directors  are  in  any  way  as¬ 
sociated  with  charitable  OTganizations  which 
support  boycotted  country  X.  A’s  purpose 
is  to  .avoid  any  possibility  of  its  being  black¬ 
listed  by  Y. 

A  may  not  furnish  the  information,  be¬ 
cause  A’s  purpose  in  doing  so  is  boycott- 
based.  It  makes  no  difference  that  no  spe¬ 
cific  request  for  the  information  has  been 
made  by  Y. 

(ill)  A,  a  citizen  of  the  United  States,  is 
applying  for  a  teaching  position  in  a  school 
in  boycotting  country  Y.  In  connection  with 
his  application,  A  furnishes  a  resume  which 
happens  to  disclose  his  affiliation  with  char¬ 
itable  organizations.  A  does  so  completely 
without  reference  to  Y’s  boycott  and  without 
knowledge  of  any  boycott  requirement  of  Y 
that  pertains  to  A’s  application  for  employ¬ 
ment. 

The  furnishing  of  a  resume  by  A  is  not  a 
boycott-related  furnishing  of  information 
about  his  association  with  charitable  or¬ 
ganizations  which  support  boycotted  coun¬ 
try  X. 

(f)  Letters  of  credit.  (1)  Prohibition 
Against  Implementing  Letters  of  Credit 


Containing  Prohibited  Conditions  or 
Requirements. 

(2)  No  United  States  person  may  pay. 
honor,  confirm,  or  otherwise  implement 
a  letter  of  credit  which  contains  a  con¬ 
dition  or  requirement  compliance  with 
which  is  prohibited  by  this  part,  nor  shall 
any  United  States  person,  as  a  result  of 
the  application  of  this  section,  be  obli¬ 
gated  to  pay,  honor  or  otherwise  imple¬ 
ment  such  a  letter  of  credit. 

(3)  For  purposes  of  this  section,  “im¬ 
plementing”  a  letter  of  credit  includes: 

(i)  Issuing  or  opening  a  letter  of  credit 
at  the  request  of  a  customer; 

(ii)  Honoring,  by  accepting  as  being 
a  valid  instrument  of  cr^it,  any  letter 
of  credit; 

(iii)  Paying,  under  a  letter  of  credit, 
a  draft  or  other  demand  for  payment  by 
the  beneficiary; 

(iv)  Confirming  a  letter  of  credit  by 
agreeing  to  be  responsible  for  payment 
to  the  beneficiary  in  response  to  a  request 
by  the  Issuer; 

(V)  Negotiating  a  letter  of  credit  by 
voluntarily  purchasing  a  draft  from  a 
beneficiary  and  presenting  such  draft 
for  reimbursement  to  the  issuer  or  the 
confirmer  of  the  letter  of  credit;  and 

(vl)  Taking  any  other  action  to  imple¬ 
ment  a  letter  of  credit. 

(4)  In  the  standard  international  let¬ 
ter  of  credit  transaction  facilitating  pay¬ 
ment  for  the  export  of  goods  from  the 
United  States,  a  bank  in  a  foreign  coun¬ 
try  may  be  requested  by  its  customer  to 
issue  a  revocable  or  irrevocable  letter 
of  credit  in  favor  of  the  United  States 
exporter.  The  customer  usually  requires, 
and  the  letter  of  credit  provides,  that  the 
issuing  (or  a  confirming)  bank  will  make 
payment  to  the  benefiiciary  against  the 
bank’s  receipt  of  the  documentation 
specified  in  the  letter  of  credit.  Such 
documentation  usually  includes  com¬ 
mercial  and  consular  invoices,  a  bill  of 
lading,  and  evidence  of  insurance,  but  it 
may  also  include  other  required  certifi¬ 
cations  or  documentary  assurances  such 
as  the  orierin  of  goods  and  Information 
relating  to  the  carrier  or  insurer  of  the 
shipment.  Banks  usually  will  not  accept 
drafts  for  pasrment  unless  the  documents 
submitted  therewith  comply  with  the 
terms  and  conditions  of  the  letter  of 
credit. 

(5)  A  United  States  person  is  not  pro¬ 
hibited  under  this  section  from  advising 
a  beneficiary  of  the  existence  of  a  letter 
of  credit  in  his  favor,  or  from  taking 
ministerial  actions  to  dispose  of  a  letter 
of  credit  which  it  is  prohibited  from 
implementing. 

(6)  If  the  underlying  transaction  to 
which  the  letter  of  credit  relates  is  en¬ 
titled  to  grace  period  treatment  under 
this  part,  implementation  of  the  letter 
of  credit  is  also  entitled  to  such  grace 
period  treatment. 

(7)  This  section  does  not  relieve  any 
person  from  any  financial  or  other  re¬ 
sponsibility  he  may  incur  under  other 
laws  or  regulations,  except  as  may  be  ex¬ 
plicitly  provided  in  this  section. 

(8)  ’This  prohibition,  like  all  others, 
applies  only  with  respect  to  a  United 
States  person’s  activities  in  the  inter- 
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state  or  foreign  commerce  of  the  United 
States,  and  when  such  activities  are 
undertaken  with  Intent  to  comply  with, 
further,  or  support  an  unsanctioned 
foreign  boycott.  The  standards  and  ex¬ 
amples  governing  the  question  of  wheth¬ 
er  a  United  States  person’s  activities  in 
implementing  a  letter  of  credit  are  in 
United  States  commerce  are  set  out  in 
the  section  defining  “Activities  in  the 
Interstate  or  Foreign  Commerce  of  the 
United  States.” 

Examples  of  the  Prohibition  Against 
Implementing  Letters  op  Credit 

The  following  examples  are  Intended  to 
give  guidance  In  determining  when  Imple¬ 
mentation  of  a  letter  of  credit  Is  prohibited. 
They  are  Illustrative,  not  comprehensive. 

(I)  Boycotting  country  Y  orders  goods 
from  VS.  company  B.  Y  opens  a  letter  of 
credit  with  foreign  bank  C  In  favor  of  B. 
The  letter  of  credit  specifies  as  a  condition 
of  payment  that  B  certify  that  It  does  not 
do  business  with  boycotted  country  X.  For¬ 
eign  bank  C  forwards  the  letter  of  credit  It 
has  opened  to  UB.  bank  A  for  confirmation. 

A  may  not  confirm  or  otherwise  Implement 
this  letter  of  credit,  because  It  contains  a 
condition  with  which  a  U.S.  exporter  may 
not  comply. 

(II)  Same  as  (1),  except  U.S.  bank  A  de¬ 
sires  to  advise  the  beneficiary,  U.S.  company 
B.  of  the  letter  of  credit. 

A  may  do  so,  because  advising  the  bene¬ 
ficiary  of  the  letter  of  credit  (Including  the 
terms  which  prevent  A  from  Implementing 
It)  Is  not  Implementation  of  the  letter  of 
credit. 

(III)  Same  as  (11),  except  foreign  bank  C 
sends  a  telegram  to  U.S.  bank  A  stating  the 
major  terms  and  conditions  of  the  letter  of 
credit.  The  telegram  does  not  refiect  any 
boycott  provisions.  Subsequently,  C  malls  to 
A  documents  setting  forth  the  terms  and 
conditions  of  the  letter  of  credit.  Including 
a  prohibited  boycott  condition. 

A  may  not  further  Implement  the  letter  of 
credit  after  It  receives  the  documents,  be¬ 
cause  they  refiect  the  prohibited  boycott  con¬ 
ditions  In  the  letter  of  credit. 

A  may  advise  the  beneficiary  and  C  of  the 
existence  of  the  letter  of  credit  (Including 
the  boycott  terms),  and  may  perform  any 
essentially  ministerial  acts  necessary  to  deal 
appropriately  with  or  dlspo.se  of  the  letter 
of  credit. 

(Iv)  Same  as  (111),  except  that  UB.  com¬ 
pany  B,  based  in  part  on  information  re¬ 
ceived  from  U.S.  bank  A,  desires  to  obtain 
an  amendment  to  the  letter  of  credit  which 
would  eleminate  or  nullify  the  language  In 
the  letter  of  credit  which  prevents  A  from 
paying  or  otherwise  Implementing  It. 

Either  company  B  or  bank  A  may  under¬ 
take,  and  the  other  may  cooperate  and  assist 
In,  this  endeavor.  A  could  then  pay  or  other¬ 
wise  Implement  the  revised  letter  of  credit, 
so  long  as  the  original  prohibited  language 
Is  of  no  force  or  effect. 

(v)  Boycotting  country  Y  requests  a  for¬ 
eign  bank  In  Y  to  open  a  letter  of  credit 
to  effect  payment  for  goods  to  be  shipped  by 
U.S.  supplier  B.  The  letter  of  credit  contains 
prohibited  boycott  clauses.  The  foreign  bank 
forwards  a  copy  of  the  letter  of  credit  to  Its 
branch  office  A  In  the  United  States. 

A  may  advise  the  beneficiary  but  may  not 
Implement  the  letter  of  credit,  because  It 
contains  prohibited  boycott  conditions. 

(vl)  On  November  1,  1877,  boycotting 

country  Y  orders  goods  from  U.S.  company  B. 
U.S.  bank  A  Is  asked  to  implement  the  letter 
of  credit,  which  contains  a  clause  requiring 
documentation  that  the  goods  shipped  are 
not  of  boycotted  country  X  origin. 


A  may  implement  the  letter  of  credit,  but 
after  June  21,  1978,  may  accept  only  a  posi¬ 
tive  certificate  of  origin  as  satisfactory  doc¬ 
umentation.  (See  I  360.3(b).) 

(vll)  Same  as  (vi),  except  that  U.S.  com¬ 
pany  B  has  a  contract  with  Y  to  supply  a 
certain  quantity  of  goods  each  month  over 
a  two  year  period.  B's  contract  was  entered 
Into  on  May  16,  1977,  and  thus  Is  exempt 
cember  31,  1978.  Each  month,  Y  causes  a 
letter  of  credit  to  be  opened  in  favor  of  B 
from  the  provisions  of  this  Part  until  De- 
In  order  to  effect  payment.  Such  letters  of 
credit  call  for  negative  certificates  of  origin. 

A  may  implement  such  letters  of  credit 
through  December  31,  1978,  since  the  under¬ 
lying  contract  is  entitled  to  a  grace  period 
until  then.  (See  S  369.6.) 

(vlil)  B  Is  a  foreign  bank  located  outside 
the  United  States.  B  maintains  an  account 
with  U.S.  bank  A,  located  In  the  United 
States.  A  letter  of  credit  issued  by  B  provides 
that  any  negotiating  bank  may  obtain  re¬ 
imbursement  from  A  by  certifying  that  all 
the  terms  and  conditions  of  the  letter  of 
credit  have  been  met  and  then  drawing 
against  B’s  account.  B  notifies  A  by  cable 
of  the  Issuance  of  a  letter  of  credit  and  the 
existence  of  reimbursement  authorization: 
A  does  not  receive  a  copy  of  the  letter  of 
credit. 

A  may  reimburse  any  negotiating  bank, 
even  when  the  underlying  letter  of  credit 
contains  a  prohibited  boycott  condition,  be- 
cau.se  A  does  not  know  or  have  reason  to 
know  that  the  letter  of  credit  contains  pro¬ 
hibited  boycott  conditions. 

(lx)  Same  as  (vlll),  except  that  foreign 
bank  B  forwards  a  copy  of  the  letter  of  credit 
to  U.S.  bank  A,  which  then  becomes  aware 
of  the  prohibited  boycott  clause. 

A  may  not  thereafter  reimburse  a  nego¬ 
tiating  bank  or  In  any  way  further  imple¬ 
ment  the  letter  of  credit,  because  It  knows 
of  the  prohibited  boycott  conditions. 

(x)  Boycotting  country  Y  orders  goods 
from  U.S.  exporter  B  and  requests  a  foreign 
bank  in  Y  to  open  a  letter  of  credit  to  cover 
the  cost.  The  letter  of  credit  contains  a  pro¬ 
hibited  boycott  clause.  The  foreign  bank  asks 
U.S.  bank  A  to  advise  and  confirm  the  letter 
of  credit.  Through  Inadvertence.  A  does  not 
notice  the  prohibited  clause  and  confirms 
the  letter  of  credit.  A  thereafter  notices  the 
clause  and  then  refuses  to  honor  B's  draft 
against  the  letter  of  credit.  B  sues  bank  A 
for  payment. 

A  has  an  absolute  defense  against  the 
obligation  to  make  payment  under  this  letter 
of  credit. 

Note. — This  section  does  not  alter  any 
other  obligations  or  liabilities  of  the  parties 
under  appropriate  law. 

(xi)  U.S.  bank  A  has  confirmed  and  is  in 
the  midst  of  Implementing  a  letter  of  credit 
when  the  rules  and  regulations  of  this  part 
are  Issued  in  final  form  and  become  effective. 
Upon  examination  of  this  part,  A  determines 
that  the  letter  of  credit  contains  a  prohib¬ 
ited  boycott  clause  calling  for  a  negative  cer¬ 
tificate  of  origin. 

A  may  implement  this  letter  of  credit  until 
June  21,  1978,  one  year  from  the  date  of  en¬ 
actment  of  the  Export  Administration 
Amendments  of  1977,  because  negative  cer¬ 
tificates  of  origin  are  not  prohibited  until 
that  date. 

(xll)  Boycotting  country  Y  orders  goods 
from  U.S.  company  B.  A  letter  of  credit 
which  contains  a  prohibited  boycott  clause 
Is  opened  by  a  foreign  bank  In  Y.  The  foreign 
bank  asks  U.S.  bank  A  to  advise  and  confirm 
the  letter  of  credit,  which  It  forwards  to  A. 

A  may  notify  B  that  It  has  received  a  letter 
of  credit  In  its  favor,  but  may  not  confirm 
the  letter  of  credit  with  the  prohibited 
clause. 


(xlU)  Same  as  (xll),  except  bank  A  fails 
to  tell  B  that  it  cannot  process  the  letter  of 
credit. 

When  B  presents  the  draft  for  payment.  A 
nevertheless  may  not  honor  It.  If  the  draft 
is  presented  again,  after  renegotiation  of  the 
letter  of  credit  to  eliminate  or  nullify  the 
prohibited  language,  the  draft  may  then  be 
paid  and  the  letter  of  credit  otherwise  im¬ 
plemented  by  A. 

§  369.3  Exceptions  to  prohibitions. 

(a)  Import  requirements  of  a  boycot¬ 
ting  country.  (1)  Compliance  with  im¬ 
port  requirements  of  a  boycotting  coun¬ 
try.  A  United  States  person,  in  supply¬ 
ing  goods  or  services  to  a  boycotting 
country,  or  to  a  national  or  resident  of 
a  boycotting  country,  may  comply  or 
agree  to  ctMnply  with  requirements  of 
such  boycotting  country  which  prohibit 
the  import  of : 

<i)  Goods  or  services  from  the  boycot¬ 
ted  country; 

(ii)  Goods  produced  or  services  pro¬ 
vided  by  any  business  concern  organized 
under  the  laws  of  the  boycotted  coun¬ 
try;  or 

(iii)  Goods  produced  or  services  pro¬ 
vided  by  nationals  or  residents  of  the 
boycotted  country. 

(4)  A  United  States  person  may  com¬ 
ply  or  agree  to  comply  with  such  import 
requirements  whether  or  not  he  has  re¬ 
ceived  a  specific  request  to  comply.  By 
its  terms,  this  exception  £q>plies  only  to 
transactions  involving  imports  into  a 
boycotting  country.  A  Unit^  States  per¬ 
son  may  not,  under  this  exception,  re¬ 
fuse  on  an  across-the-board  basis  to  do 
business  with  a  boycotted  country  or  a 
national  or  resident  of  a  boycotted 
country. 

(5)  In  taking  action  within  the  scope 
of  this  exception,  a  United  States  per¬ 
son  is  limited  in  the  types  of  boycott- 
related  information  he  can  supply.  (See 
the  sections  on  furnishing  information 
about  one’s  business  dealings  and  on  im¬ 
port  and  shipping  documents.) 

Examples  of  Compliance  With  Import 
Requirements  of  a  Boycotting  Country 

The  following  examples  are  intended  to 
give  guidance  In  determining  when  compli¬ 
ance  with  the  Import  requirements  of  a 
boycotting  country  Is  permissible.  They  are 
illustrative,  not  comprehensive. 

(I)  A.  a  UB.  manufacturer,  receives  an 
order  from  boycotting  country  Y  for  its 
products.  Country  X  Is  subject  to  a  primary 
boycott  by  country  Y.  and  import  laws  of 
Y  prohibit  the  Importation  of  goods  pro¬ 
duced  or  manufactured  in  X.  In  filling  this 
type  of  order,  A  would  usually  Include  some 
component  parts  produced  in  X. 

For  the  purpose  of  filling  this  order.  A  may 
substitute  comparable  component  parts  In 
place  of  parts  produced  In  X,  because  the 
Import  laws  of  Y  prohibit  the  importation  of 
goods  manufactured  in  X. 

(II)  Same  as  (1),  except  that  A’s  contract 
with  Y  expressly  provides  that  In  fulfilling 
the  requirements  of  the  contract  A  "may  not 
Include  parts  or  components  produced  or 
manufactured  In  boycotted  country  X” 

A  may  agree  to  this  contract  provision,  be¬ 
cause  Y’s  primary  boycott  of  X  prohibits  the 
importation  of  goods  from  X. 

Note. — Under  the  Import  and  shipping 
document  requirements  exception,  A  may 
not,  after  the  expiration  of  the  grace  period. 
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furnbh  such  negative  or  exclusionary  cer¬ 
tifications  regarding  the  origin  of  compo¬ 
nents  In  response  to  Import  and  shipping 
documentation  requirements. 

(11)  A.  a  UJS.  building  contractor,  is 
awarded  a  contract  to  construct  a  plant  In 
boycotting  country  Y.  A  accepts  bids  on 
goods  required  under  the  contract,  and  the 
loaest  bid  Is  made  by  B.  a  business  con¬ 
cern  organized  under  the  laws  of  X.  a  coun¬ 
try  subject  to  a  primary  boycott  by  T.  Y 
prohibits  the  ImpM’t  of  goods  produced  by 
companies  organized  under  the  laws  of  coun¬ 
try  X. 

A  may.  for  purposes  of  this  contract,  reject 
B  s  bid  and  accept  another,  because  B’s  goods 
would  be  refused  entry  Into  Y  because  of 
Y’s  primary  boycott  against  X. 

(iv)  Same  as  (111)  except  that  A  also  re¬ 
jects  the  low  bid  by  B  for  work  on  a  con¬ 
struction  project  In  country  M..  a  country  not 
Involved  In  Y’s  boycott. 

This  exception  does  not  apply,  because 
A’s  action  Is  not  taken  In  order  to  comply 
with  Y’s  laws  prohibiting  the  Import  of 
products  from  boycotted  country  X. 

(V)  A.  a  TT.S.  management  consulting  firm, 
contracts  to  provide  services  to  boycotting 
country  Y.  Y  requests  that  A  not  employ 
residents  or  nationals  of  boycotted  country 
X  to  provide  those  services. 

A  may  agree,  as  a  condition  of  the  con¬ 
tract.  not  to  have  services  furnished  by 
nationals  or  residents  of  X  because  Impor¬ 
tation  of  such  services  Is  prohibited  by  Y’s 
Import  laa’. 

(b)  Shipment  of  goods  to  a  boycotting 
country.  (1)  Compliance  with  require¬ 
ments  regarding  the  shipment  of  goods 
to  a  boycotting  country. 

(2)  A  United  States  person,  in  ship¬ 
ping  goods  to  a  boycotting  country,  may 
comply  or  agree  to  comply  with  require¬ 
ments  of  that  country  which  prohibit 
the  shipment  of  goods : 

(i)  On  a  carrier  of  the  boycotted 
country;  or 

(ii)  By  a  route  other  than  tliat  pre¬ 
scribed  by  the  boycotting  country  or  the 
recipient  of  the  shipment. 

(3)  A  specific  request  that  a  United 
States  person  comply  or  agree  to  comply 
with  requirements  concerning  the  use 
of  carriers  of  a  boycotted  country  is  not 
necessary  if  the  United  States  person 
knows,  or  has  reason  to  know,  that  the 
use  of  such  carriers  for  shipping  goods 
to  the  boycotting  country  is  prohibited 
by  requirements  of  the  boycotting  coun¬ 
try.  This  exception  applies  whether  a 
boycotting  country  or  the  purchaser  of 
the  shipment: 

(i)  Explicitly  states  that  the  shipment 
should  not  pass  through  a  port  of  the 
boycotted  country;  or 

(ii)  Affirmatively  describes  a  route  of 
sliipment  that  does  not  include  a  port 
in  the  boycotted  country. 

(4)  For  purposes  of  this  exception, 
the  term  “carrier  of  a  boycotted  country” 
means  a  carrier  which  flies  the  flag  of  a 
boycotted  country  or  which  is  owned  by 
nationals  or  residents  of  a  boycotted 
country. 

Examples  of  Compliance  With  the  Shipping 

Requirements  or  a  Boycotting  Country 

The  following  examples  are  Intended  to 
give  guidance  In  determining  wben  compli¬ 
ance  with  requirements  regarding  shipment 
of  goods  to  a  boycotting  country  is  permissi¬ 
ble.  They  are  Illustrative,  not  comprehensive. 


(1)  Boycotting  country  T  prescribes  the 
route  of  shipment  to  A.  a  UJ3.  exporter  from 
whom  Y  is  importing  goods,  and  directs  that 
the  goods  not  pass  through  a  port  of  boy¬ 
cotted  country  X. 

A  may  comply  with  Y’s  shipping  Instruc¬ 
tions,  because  X  Is  boycotted  by  T. 

(U)  A,  a  U.8.  fertiliser  manufacturer,  re¬ 
ceives  an  order  from  boycotting  country  Y 
for  10  metric  tons  of  fertiliser.  Y  specifies  In 
the  order  that  A  may  not  ship  the  fertilizer 
on  a  carrier  of  boycotted  country  X. 

A  may  comply  with  this  request,  because 
X  is  boycotted  by  Y. 

(Ill)  B.  a  resident  of  boycotting  country  Y, 
orders  textile  goods  from  A,  a  U.8.  distributor, 
specifying  that  the  shipment  must  not  be 
made  on  a  carrier  of  boycotted  country  X  and 
that  the  carrier  must  not  pass  through  a 
port  of  country  X  enroute  to  Y. 

A  may  comply  or  agree  to  comply  with 
these  requests,  because  B  Is  the  purchaser 
of  the  shipment  and  Is  resident  In  Y. 

(Iv)  Boycotting  country  Y  orders  goods 
from  A,  a  U.S.  retail  merchant.  The  order 
specifies  that  the  goods  shipped  by  A  “may 
not  be  shipped  on  a  carrier  registered  in  or 
owned  by  boycotted  country  X.” 

A  may  agree  to  this  contract  provision,  be¬ 
cause  X  is  boycotted  by  Y. 

(v)  Boycotting  country  Y  orders  goods 
from  A,  a  U.S.  pharmaceutical  company,  and 
requests  that  the  shipment  not  pass  through 
a  port  of  country  P,  which  Is  not  a  country 
boycotted  by  Y. 

'This  exception  does  not  apply  In  a  nonboy¬ 
cotting  situation.  A  may  comply  with  the 
shipping  Instructions  of  Y,  because  in  doing 
so  he  would  not  violate  any  prohibition  of 
this  part. 

(c)  Import  and  shipping  document  re¬ 
quirements.  ( 1 »  Compliance  with  import 
and  shipping  document  requirements  of 
a  boycotting  country. 

(2)  A  United  States  person,  in  shipping 
goods  to  a  boycotting  country,  may  com¬ 
ply  or  agree  to  comply  with  import  and 
sliipping  document  requirements  of  that 
country,  with  respect  to: 

<i)  The  country  of  origin  of  the  goods; 

(ii)  The  name  of  the  carrier; 

(iii)  The  route  of  the  shipment: 

(iv)  The  name  of  the  supplier  of  the 
shipment;  and 

(V)  The  name  of  the  provider  of  other 
services  in  conjunction  with  the  ship¬ 
ment. 

(4)  After  June  21, 1978,  all  such  infor¬ 
mation  must  be  stated  hi  positive,  non¬ 
blacklisting,  non-exclusionary  terms  ex¬ 
cept  for  information  with  respect  to  the 
names  of  carriers  or  routes  of  shipment, 
which  may  continue  to  be  negatively 
stated  in  conjunction  with  shipments  to 
a  boycotting  country.  The  purpose  of  this 
grace  period,  which  is  provided  by  section 
4A(a)  (2)  (B)  of  the  Export  Administra¬ 
tion  Act  of  1969,  as  amended,  is  to  allow 
time  for  persons  to  adjust  their  practices 
to  the  use  of  import  and  shipping  docu¬ 
mentation  stated  in  positive  terms, 
rather  than  in  terms  that  may  be  boy¬ 
cott-related. 

Examples  or  Compliance  With  Import  and 
Shipping  Document  Requirements 

The  following  examples  are  intended  to 
give  guidance  In  determining  when  compli¬ 
ance  with  import  and  shipping  document  re¬ 
quirements  of  a  boycotting  country  is  per- 
miasiUe.  They  are  illustrative,  not  ciMnpre- 
benalve. 

(1)  Boycotting  country  Y  contracts  with  A, 
a  U.S.  petroleum  equipment  manufacturer, 


for  certain  equipment.  Y’s  Import  regulations 
require  that  goods  being  imported  must  be 
accompanied  by  a  certification  that  the  good.s 
being  supplied  did  not  originate  In  boycotted 
country  X. 

Until  June  31,  1978,  A  may  comply  with 
such  Import  regulations  in  the  terms  re¬ 
quested.  After  June  21,  1978,  A  may  not  sup¬ 
ply  such  a  certification  In  negative  terms,  but 
may  only  state  affirmatively  that  the  good.s 
beUig  shipped  originated  In  country  M,  for 
example. 

(11)  Same  as  (1),  except  that  country  Y's 
import  regulations  require  that  the  shipping 
documentation  accompanying  the  goods 
specify  the  country  of  origin  of  the  goods. 

A  may  furnish  the  Information. 

(ill)  A,  a  U.S.  distributor,  has  a  long-term 
contract  with  boycotting  country  Y,  for 
monthly  shipments  of  goods  to  Y  from 
January  1976  through  December  1979.  The 
Import  laws  of  Y  provide  that  all  shipments 
into  the  country  must  be  accompanied  by 
a  certification  that  the  goods  did  not  origi¬ 
nate  In  X,  a  country  boycotted  by  Y. 

A  may  supply  such  a  negative  certification 
until  June  21.  1978.  After  that  date.  A  may 
positively  state  the  origin  of  the  goods  on 
the  shipping  or  Import  documents  for  the 
duration  of  the  contract. 

(Iv)  A.  a  U.S.  appliance  manufacturer,  en¬ 
tered  Into  a  contract  on  March  I,  1977,  with 
boycotting  country  Y.  A  clause  In  the  con¬ 
tract  requires  A  to  attach  to  each  shipment 
of  goods  a  certification  that  “the  shipment 
contains  no  goods  manufactured  in  boy¬ 
cotted  country  X.” 

A  may  comply  with  this  contractual  re¬ 
quirement,  because  such  a  provision  In  a 
contract  with  the  boycotting  country  gov¬ 
ernment  constitutes  an  import  document  re¬ 
quirement. 

(V)  A.  a  U.S.  apparel  manufacturer,  has 
contracted  to  sell  certain  of  its  products 
to  B,  a  national  of  boycotting  coimtry  Y. 
The  form  that  must  be  submitted  to  customs 
oflicials  of  Y  requires  the  shipper  to  certify 
that  the  goods  contained  in  the  shipment 
have  not  been  supplied  by  "blacklisted”  per¬ 
sons. 

Until  June  21,  1978,  A  may  furnish  the  In¬ 
formation  required  In  the  requested  form. 
After  June  21,  1978,  A  may  not  furnish  the 
information  in  negative  terms,  but  may  only 
certify  In  positive  terms  that  the  goods  were 
supplied  by  company  A.  for  example. 

(vl)  Same  as  (v),  except  the  customs  form 
requires  certification  that  the  Insurer  and 
freight  forwarder  used  are  not  “blacklisted.” 

UntU  June  21,  1978,  A  may  furnish  the 
information  required  in  the  requested  form. 
After  June  21,  1978,  A  may  not  comply  with 
the  reqest,  but  may  only  supply  a  certifica¬ 
tion  stating,  in  positive  terms,  the  names  of 
the  insurer  and  freight  fonwarder. 

(vll)  A,  a  UJ3.  petrochemical  manufac¬ 
turer,  executes  a  sales  contract  with  B, 
a  resident  of  boycotting  country  Y.  A 
provision  of  A’s  contract  with  B  requires 
that  the  bill  of  lading  and  other  shipping 
documents  contain  certifications  that  the 
goods  are  not  being  shipped  on  a  “black¬ 
listed”  carrier. 

Until  June  21,  1978,  A  may  furnish  the 
information  required  in  the  requested  form. 
After  June  21,  1978,  A  may  not  agree  to 
supply  a  certification  that  the  carrier  Is  not 
“blacklisted,”  because  the  certification  Is  not 
requested  as  a  precautionary  protection 
against  war  risks. 

(vill)  Same  as  (vll)  except  that  the  con¬ 
tract  requires  certification  that  the  goods 
arc  not  being  shipped  on  a  carrier  registered 
in  or  owned  by  boycotted  country  X. 

A  may  furnish  such  a  certification  at 
any  time,  because  the  certification  is  re¬ 
quested  as  a  precaution  against  war  risks 
and  confiscation. 
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(lx)  Same  m  (vU),  except  tbat  the  con¬ 
tract  requires  that  the  shipping  documents 
must  certify  the  name  ot  the  carrier  being 
used. 

A  may,  at  any  time,  supply  or  agree  to 
supply  the  requested  documentation  regard¬ 
ing  the  name  of  the  carrier  and  the  route 
of  shipment  either  In  negative  or  affirma¬ 
tive  terms. 

(X)  Same  as  (vll),  except  the  contract 
requires  a  certification  that  the  carrier  will 
not  call  at  a  port  In  boycotted  country  X 
before  the  port  of  unlading. 

A  may  furnish  this  certification  at  any 
time,  because  the  certification  Is  requested 
as  a  precaution  against  war  risks  and  con¬ 
fiscation. 

(xl)  Same  as  (vll),  except  that  the  con¬ 
tract  requires  that  the  shipping  documents 
Indicate  the  name  of  the  Insurer  and  freight 
forwarder. 

A  may  comply  at  any  time,  because  the 
documentation  is  not  required  to  be  stated 
In  negative  or  blacklisting  terms. 

i(xll)  B,  a  VS.  exporter,  sells  some  of  Its 
products  to  boycotting  country  T.  T  requests 
a  foreign  bank  located  In  T  to  open  a  let¬ 
ter  of  credit  to  pay  for  the  goods.  The  let¬ 
ter  of  credit  requires  that  B  supply  docu¬ 
mentation  certifying  that  "the  goo^  are  not 
manufactured  In  boycotted  country  X."  The 
foreign  bank  forwards  the  letter  of  credit 
to  UB.  bank  A.  On  June  31,  1878,  B  supplies 
the  necessary  documents  and  asks  A  for 
payment. 

A  may  make  payment,  because  import  and 
shipping  document  requirements  may  be 
stated  in  negative  terms  tor  a  period  of  one 
year  after  the  date  of  enactment  of  the 
Export  Administration  Amendments  of  1977. 

(d)  Unilateral  selection.  (1)  Compli¬ 
ance  with  unilateral  selection. 

(2)  A  United  States  person  may  com¬ 
ply  or  agree  to  comply  in  the  normal 
course  of  business  with  the  imilateral  and 
specific  selection  by: 

(i)  A  boycotting  country, 

(ii)  A  national  of  a  boycotting  coun¬ 
try,  or 

(iii)  A  resident  of  a  boycotting  coun¬ 
try  (including  a  United  States  person 
who  is  a  bona  fide  resident  of  a  boycot¬ 
ting  country). 

of 

(i)  Carriers, 

(ii)  Insurers, 

(iii)  Suppliers  of  services  to  be  per¬ 
formed  within  the  boycottting  country, 
or 

(iv)  Specific  goods: 

Provided,  That: 

(o)  With  respect  to  services,  some  part 
of  the  services  are  to  be  performed  within 
the  boycotting  country,  and 

(b)  With  respect  to  goods,  materials, 
or  components,  the  items  are,  in  the 
normal  course  of  business,  identifiable 
as  to  their  source  or  origin  at  the  time 
of  their  entry  into  the  boy  coting  coim- 
try  by  (1)  uniqueness  of  design  or  ap¬ 
pearance;  or  (2)  trademark,  tradename, 
or  other  identification  normally  on  the 
product  itself  or  its  packaging. 

(3)  This  exception  pertains  to  what 
is  permissable  for  a  United  States  per¬ 
son  who  is  the  recipient  of  a  unilateral 
and  specific  selection  of  goods  or  serv¬ 
ices  to  be  furnished  by  a  third  person. 
This  exception  does  not  pertain  to 
whether  the  act  of  making  such  a  selec¬ 
tion  is  or  is  not  permitted;  that  question 
is  covered  in  the  section  dealing  with 


compliance  with  local  law.  Nor  does  It 
pertain  to  the  person  who  Is  the  direct 
recipient  of  an  order  to  supply  its  own 
goo^  or  services.  Nothing  In  this  part 
prohibits  or  restricts  a  United  States  per¬ 
son  from  filling  an  order  himself,  even  if 
he  is  selected  by  the  buyer  on  a  boycott 
basis  (e.g.,  because  he  is  not  blacklisted) , 
so  long  as  he  does  not  himself  take  any 
action  prohibited  by  this  part. 

(4)  In  order  for  this  exception  to  apply, 
the  selection  with  which  a  United  States 
person  wishes  to  comply  must  be  uni¬ 
lateral  and  specific.  Accordingly,  the  ex¬ 
ception  covers  only  selections  which  are 
stated  in  the  affirmative  and  which  spe¬ 
cify  a  particular  supplier  of  goods  or 
services.  Also,  for  a  selection  to  be  unilat¬ 
eral,  the  discretion  in  making  the  selec¬ 
tion  must  be  exercised  by  the  boycotting 
country  buyer.  If  the  United  States  per¬ 
son  complying  with  the  selection  has. 
provided  the  boycotting  country  buyer 
with  any  boycott-based  assistance  (in¬ 
cluding  information  for  purposes  of 
helping  the  buyer  select  someone  on  a 
boycott  basis),  then  the  buyer’s  selec¬ 
tion  is  not  imilateral,  and  compliance 
with  that  selection  by  a  United  States 
person  does  not  come  within  this  ex¬ 
ception. 

(5)  In  order  for  this  exception  to  be 
available,  the  unilateral  and  spiecific 
selection  must  have  been  made  by  a  boy¬ 
cotting  country  or  by  a  national  or  resi¬ 
dent  of  a  boycotting  country.  Such  a 
resident  may  be  a  United  States  person. 
However,  a  United  States  person  will  be 
considered  a  resident  only  if  he  is  a  bona 
fide  resident.  Factors  that  will  be  con¬ 
sidered  in  determining  whether  a  United 
States  person  is  a  bona  fide  resident  of 
a  boycotting  country  include: 

(i)  Physical  presence  in  the  country: 

(ii)  Whether  residence  is  needed  for 
legitimate  business  reasons; 

( ill)  Continuity  of  the  residency ; 

(iv)  Intent  to  maintain  the  residency; 

(v)  Prior  residence  in  the  country: 

(vi)  Size  and  nature  of  presence  in  the 
countrj-; 

(vil)  Whether  the  person  is  registered 
to  do  business  or  incorporated  in  the 
country; 

(viii)  Whether  the  pierson  has  a  valid 
work  visa;  and 

(ix)  Similar  presence  in  a  nonboy¬ 
cotting  foreign  country  in  connection 
with  similar  business  activities. 

(6)  If  a  selection  is  made  by  a  non¬ 
resident  agent,  subsidiary,  aCUiate,  or 
branch  office,  it  is  not  a  selection  by  a 
resident  within  the  meaning  of  this  ex¬ 
ception.  However,  a  selection  made  solely 
by  a  bona  fide  resident  and  merely  trans¬ 
mitted  by  another  person  to  a  United 
States  pers<m  for  execution  is  a  selec¬ 
tion  by  a  bona  fide  residoit  within  the 
meaning  of  this  exc^tiem. 

(7)  If  a  United  States  person  receiv¬ 
ing  what  may  be  a  unilateral  selection 
from  another  United  States  person 
knows  or  has  reason  to  know  that  the 
selecticm  is  made  for  boycott  reasons,  he 
has  a  duty  to  inquire  of  the  transmitting 
persem  as  to  who  actually  made  the 
selectkm.  If  he  knows  or  has  reason  to 
know  that  the  sdection  was  made  by 


other  than  a  resident  of  a  boycotting 
country,  he  may  not  comity.  A  course 
or  pattern  of  such  conduct,  which  a 
United  States  person  recognizes  to  be 
consistent  with  boycott  restrictions,  will 
create  a  duty  to  inquire.  If  the  United 
States  person  does  not  know  or  have  rea¬ 
son  to  know  that  the  selecticHi  it  receives 
is  boycott-based,  its  action  does  not  of¬ 
fend  any  prohibition  and  the  exception  is 
not  need^. 

(8)  This  exception  applies  only  to 
compliance  with  selecticms  of  certain 
types  of  suppliers  of  services — carriers, 
insurers,  and  suppliers  of  services  to  be 
performed  "within  the  boycotting  coun¬ 
try.”  Services  to  be  performed  whcrfly 
within  the  United  States  or  within  any 
country  other  than  the  boycotting  coun¬ 
try  are  not  covered.  If  some  portion  of 
the  services  is  to  be  performed  in  the 
boycotting  country,  the  services  are  con¬ 
sidered  to  be  “services  to  be  performed 
within  the  boycotting  country.” 

(9)  Similarly,  this  exception  applies 
only  to  compliance  with  selecticms  of  cer¬ 
tain  types  of  goods — goods  that  in  the 
normal  course  of  business  are  identifiable 
by  source  at  the  time  of  import  into  the 
boycotting  country.  The  definition  of 
goods  identifiable  by  source  is  the  same 
imder  this  sectiem  as  it  is  under  the  sec¬ 
tion  on  compliance  with  local  law. 

(10)  Goods  identifiable  by  source  in 
the  normal  course  of  business  are  those 
goods  which  at  the  time  of  Import  into  a 
boycotting  country  are  identifiable  by  (1) 
trademark,  trade  name,  symbol  or  other 
identification  normally  wi  the  product  it¬ 
self  or  its  packaging,  or  (ii)  uniqueness 
of  design  or  appearance.  Goods  are  not 
considered  to  be  identifiable  by  source 
in  the  normal  course  of  business  if  a 
trademark,  trade  name,  or  other  form 
of  identification  (including  documentary 
identification)  not  normally  present  is 
added  to  the  product  itself  or  its  packag¬ 
ing.  Likewise,  goods  for  which  the  boy¬ 
cotting  country  does  not  normally  re¬ 
quire  accompanying  documentation 
identifying  the  source  are  not  goods 
“identifiable  by  source’’  within  the  mean¬ 
ing  of  this  exception. 

(11)  If  a  unilateral  selection  meets  the 
ciHiditions  described  above,  the  United 
States  person  receiving  the  unilateral 
selection  may  comply  or  agree  to  com¬ 
ply,  even  if  he  knows  or  has  reason  to 
know  that  the  selection  was  boycott- 
based.  However,  no  United  States  pierson 
may  c(Hnply  or  agree  to  comply  with  any 
unilateral  selection  if  he  knows  or  has 
reason  to  know  that  the  purpose  of  the 
selection  is  to  effect  discrimination 
against  any  United  States  person  on  the 
basis  of  race,  religion,  sex,  or  national 
origin. 

Examples  of  Permissible  Compliance  With  a 
Unilatxrai.  Selzctiom 

The  following  examples  are  Intended  to 
give  guidance  In  determining  wtaettier  cocn- 
pUanoe  with  a  unilateral  selection  is  per¬ 
missible.  They  are  Illustrative,  not  compre¬ 
hensive. 

SPECmC  AND  UNILATERAL  SELECTION 

(1)  A,  a  UJS.  manufactmrer  at  road-grading 
equipment.  Is  asked  by  boycotting  country  T 
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to  ship  goods  to  country  T  on  U£.  vessel  B.  a 
carrier  which  is  not  blaclcllated  by  Y.  A  knows 
or  has  reason  to  know  ttiat  Vs  selection  of  B 
Is  boycott-baaed. 

A  may  comply  with  Y's  request,  or  may 
agree  to  comply  as  a  condition  of  the  con¬ 
tract,  becau.se  the  selection  Is  specific  and 
unilateral. 

(U)  A.  a  U.S.  contractor  building  an  Indus¬ 
trial  facility.  Is  asked  by  B.  a  resident  of  boy¬ 
cotting  country  Y,  to  use  C  as  the  supplier  of 
air  conditioning  equipment  to  be  used  In  the 
facility.  C  Is  not  blacklisted  by  country  Y.  A 
knows  or  has  reason  to  knoa'  that  B's  request 
Is  boycott-based. 

A  may  comply  with  B's  request,  or  may 
agree  to  comply  as  a  condition  of  the  con¬ 
tract,  because  the  selection  of  C  Is  specific 
and  unilateral. 

(ill)  A,  a  U.S.  manufacturer  of  automotive 
equipment,  is  asked  by  boycotting  country  Y 
not  to  ship  Its  goods  to  Y  on  U.S.  carriers  B, 

C.  OT  D.  Carriers  B,  C,  and  D  are  blacklisted 
by  boycotting  country  Y.  A  knot's  or  has 
reason  to  know  that  Y's  request  Is  boycott- 
based. 

A  may  not  comply  «■  agree  to  cmnply  with 
Y's  request  because  the  selection  Is  not 
specific. 

(Iv)  A.  a  U.S.  exporter  shipping  goods  or¬ 
dered  by  boycotting  country  Y,  Is  provided  by 

Y  with  a  list  of  eligible  U.S.  Insurers  from 
which  A  may  choose  In  Insuring  the  ship¬ 
ment  df  Its  goods.  A  knows  or  has  reason  to 
know  that  the  list  was  compiled  on  a  boycott 
basis. 

A  may  not  comply  or  agree  to  comply  with 
Y's  request  that  A  choose  from  among  the 
eligible  Insurers,  because  Y's  selection  is  not 
specific. 

(V)  A,  a  U.S.  construction  firm.  Is  retained 
by  an  agency  of  boycotting  country  Y  to 
build  a  pipeline.  Y  requests  A  to  suggest  engi¬ 
neering  firms  to  be  used  on-site  in  the  con¬ 
struction  of  the  pipeline.  A  provides  a  list  of 
five  engineering  firms,  B-F,  and  then  confers 
with  and  gives  its  recommendations  to  Y.  A 
recommends  C,  because  C  la  the  beet  quali¬ 
fied.  Y  then  selects  B.  because  C  is  black¬ 
listed. 

A  may  comply  with  Y's  selection  of  B.  be¬ 
cause  the  boycott-based  decision  is  made  by 

Y  and  Is  unilateral  and  specific. 

(vi)  A,  a  U.S.  aircraft  manufacturer,  is 
negotiating  to  sell  aircraft  to  boycotting 
country  Y.  During  the  negotiations,  Y  asks 
A  to  identify  the  company  which  normally 
manufactures  the  engines  for  the  aircraft. 
A  responds  that  they  are  normally  manufac¬ 
tured  by  U.S.  engine  manufacturer  B.  B  Is 
blacklisted  by  Y.  In  making  the  purchase,  Y 
specifies  that  the  engines  for  the  aircraft 
should  be  supplied  by  U.S.  engine  manufac¬ 
turer  C. 

A  may  comply  or  agree  to  comply  with 
Y’s  selection  of  C,  because  Y's  selection  is 
unilateral  and  ^>eclfic. 

(vli)  A,  a  UB.  aircraft  manufacturer,  re¬ 
ceives  an  order  from  UB.  company  C  for  the 
export  of  aircraft  to  company  D,  a  U.S.  afflli- 
ate  of  C.  D  Is  a  bona  fide  resident  of  boycott¬ 
ing  country  Y.  C  Instructs  A  that  "in  order  to 
avoid  boycott  problems,"  A  must  use  en¬ 
gines  that  are  manufactured  by  company  B, 
a  company  that  is  not  blacklisted  by  Y.  En¬ 
gines  built  by  B  are  unique  In  design  and 
also  bear  B's  trade  name. 

Since  A  has  reason  to  know  that  the  se¬ 
lection  Is  boycott-based,  he  must  Inquire  of 
C  whether  the  selection  was  made  by  D. 
If  C  informs  A  that  the  selection  was  made 
by  D,  A  may  comply. 

(vlii)  Same  as  (vll)  except  that  C  Initially 
states  that  the  designation  was  unilaterally 
and  specifically  made  by  D. 

A  may  accept  CIs  statement  without  fur¬ 
ther  investigation  and  may  comply  with 
the  selection,  becsiise  C  merely  transmitted 
D's  unilateral  and  specific  selection. 


(lx)  Same  as  (vll)  except  that  C  Informs 
A  that  It,  C,  has  selected  B  on  behalf  of  or 
as  an  agent  of  its  affiliated  company  resi¬ 
dent  In  the  boycotting  country. 

A  may  not  conqily  with  thu  selection,  be¬ 
cause  the  decision  was  not  made  by  a  boy¬ 
cotting  country  buyer  resident  In  the  boy¬ 
cotting  country. 

(X)  A.  a  U.S.  management  consulting  firm. 

Is  advising  boycotting  country  Y  on  the  se¬ 
lection  of  a  contracting  firm  to  construct  a 
plant  for  the  manufacture  of  agricultural 
chemicals. 

A  compiles  a  list  of  potential  contractors 
on  the  basis  of  its  evaluation  of  the  capabil¬ 
ities  of  the  respective  candidates  to  perform 
the  Job.  A  has  no  knowledge  as  to  the  black¬ 
list  status  of  any  of  the  companies,  B.  C. 

D  and  E.  which  are  listed  in  order  of  their 
qualifications.  Y  instructs  A  to  negotiate 
with  B. 

A  may  comply  with  Y's  instruction,  be¬ 
cause  A  neither  knows  nor  has  reason  to 
know  that  Y's  selection  was  boycott-based. 

(xl)  A.  a  U.S.  exporter.  Is  asked  by  boy¬ 
cotting  country  Y  not  to  ship  goods  on  car¬ 
riers  B.  C,  or  D,  which  are  owned  by  na¬ 
tionals  of  and  are  registered  in  country  P, 
a  country  not  boycotted  by  Y. 

A  may  comply  or  agree  to  comply  with  Y's 
request,  because  It  does  not  know  or  have 
reason  to  know  that  the  request  is  boycott - 
based. 

Note. — In  examples  (x)  and  (xl),  A  has 
violated  no  prohibition,  because  It  does  not 
know  or  have  reason  to  know  that  the  selec¬ 
tion  is  boycott-based.  Therefore,  A  could  not 
act  with  the  requisite  Intent  to  comply  witli 
the  boycott. 

BOYCOTTING  COUNTBT  BUTEX 

(The  definition  of  a  “resident"  of  a  boy¬ 
cotting  country  Is  the  same  as  that  for  the 
compliance  with  local  law  exception.  See  also 
the  examples  In  the  section  dealing  with  that 
exception.) 

(1)  A,  a  UB.  exporter,  is  asked  by  B.  a  U.S. 
person  who  Is  a  bona  fide  resident  of  boy¬ 
cotting  country  Y,  to  ship  goods  on  U.S.  car¬ 
rier  C.  C  is  not  blacklisted  by  Y,  and  A  knows 
that  B's  choice  of  C  Is  boycott-based. 

A  may  comply  with  B's  request,  or  may 
agree  to  comply  as  a  condition  of  the  con¬ 
tract.  because  B  is  a  bona  fide  resident  of 
Y. 

(li)  A  is  a  U.S.  computer  company  whose 
subsidiary.  B,  is  a  bona  fide  resident  of  boy¬ 
cotting  country  Y.  A  receives  an  order  from 
B  for  specific.  Identifiable  products  manu¬ 
factured  by  company  C  In  connection  with  a 
computer  w'hich  B  Is  Installing  In  Y. 

A  may  comply  or  agree  to  comply  with  B's 
unilateral  and  specific  selection,  so  long  as 
the  discretion  was  In  fact  exercised  by  B, 
not  A. 

Note. — Unilateral  selection  transactions 
Involving  related  United  States  persons  will 
be  scrutinized  carefully  to  ensure  that  the 
selection  was  in  fact  made  by  the  bona  fide 
resident  of  the  boycotting  country. 

(iii)  A.  a  U.S.  engineering  firm,  has  chief 
engineer  B  as  its  resident  engineer  on  the 
site  of  the  construction  of  a  dam  In  boy¬ 
cotting  country  Y.  B  Is  a  bona  fide  resident 
of  Y  for  purposes  of  work  on  this  project. 
B  selects  equipment  supplier  C  In  part  for 
boycott  reasons  and  directs  A  to  purchase 
certain  specific  equipment  from  C  for  use 
in  the  project. 

A  may  comply  with  this  unilateral  se¬ 
lection,  because  the  decision  was  made  by  a 
bona  fide  resident  of  Y, 

BTJPPUXBS  of  SEBVICXS 

(1)  A,  a  UB.  manufactuiw.  Is  adeed  by 
boycotting  country  Y  to  8h4>  goods  to  Y  on 
UB.  vessel  B,  a  carrier  which  is  not  black¬ 
listed  by  Y. 


A  may  comply  with  Y's  request,  or  may 
agree  to  comply  as  a  condition  of  the  con¬ 
tract,  because  compliance  with  the  uni¬ 
lateral  and  specific  selection  of  a  carrier  Is 
expressly  permissible  under  another  excep¬ 
tion. 

(11)  A.  a  U.S.  exporter,  shipping  goods 
ordered  by  C,  a  national  of  boycotting  coun¬ 
try  Y,  is  asked  by  C  to  Insure  the  shipment 
through  U.S.  Insurer  B. 

A  may  comply  or  agree  to  comply  with 
C's  request,  because  compliance  with  the 
unilateral  and  specific  selection  of  an  In¬ 
surer  Is  expressly  permissible  under  another 
exception . 

(Hi)  A,  a  U.S.  construction  company.  Is 
hired  by  C.  an  agency  of  the  government 
of  boycotting  country  Y.  to  build  a  power 
plant  in  Y.  C  specifies  that  A  should  sub¬ 
contract  the  foundation  work  to  U.S.  con¬ 
tractor  B. 

A  may  comply  or  agree  to  comply  with 
Y's  designation,  because  the  ser\’icee  are  to 
be  performed  within  the  boycotting  country. 

(Iv)  A.  a  UB.  utUlty  company,  is  hired  by 
boycotting  country  Y  to  construct  a  power 
plant  in  Y.  Y  specifies  that  UB.  architectural 
firm  B  should  be  retained  by  A  to  design  the 
plant. 

A  may  comply  or  agree  to  comply  with  Y's 
unilateral  and  specific  selection  of  architec¬ 
tural  firm  B  if,  in  the  normal  course  of  busi¬ 
ness,  B  will  be  required  to  perfonr  a  part  of 
its  services  within  Y. 

(v)  Same  as  (Iv).  except  that  Y  specifies 
tliat  the  turbine  for  the  power  plant  should 
be  designed  by  UB.  engineer  C. 

A  may  not  comply  or  agree  to  comply  with 
Y's  request,  because.  In  the  normal  course  of 
business,  engineer  C's  services  will  not  be 
performed  In  Y. 

(vl)  A.  a  UB.  aircraft  manufacturer,  re¬ 
ceives  a  contract  from  boycotting  country  Y 
to  manufacture  Jet  engines  for  Y's  use.  Y 
specifies  that  the  engines  should  be  designed 
by  UB.  Industrial  enginering  firm  B. 

A  may  not  comply  or  agree  to  comply  with 
Y's  request,  because.  In  the  normal  course  of 
business,  the  services  will  not  be  performed 
In  Y. 

SPECIFICALLY  IDENTIFIABLE  GOODS 

(Tlie  test  as  to  what  constitutes  specifi¬ 
cally  Identifiable  goods  under  this  exception, 
and  the  following  examples,  also  apply  to 
the  term  ‘‘specifically  Identifiable  goods"  as 
used  In  the  compliance  with  local  Import  law 
exception.) 

(1)  A,  a  U.S.  contractor.  Is  constructing  on 
a  turnkey  basis  an  apartment  complex  for 
boycotting  coimtry  Y.  Y  Instructs  A  to  use 
only  kitchen  appliances  manufactured  by 
U.S.  company  B  In  completing  the  project. 
The  appliances  normally  bear  the  manufac¬ 
turer's  name  and  trademark. 

A  may  comply,  because  Y's  unilateral  and 
specific  selection  is  of  goods  identifiable  by 
source  In  the  normal  course  of  business. 

(U)  Same  as  (1),  except  that  Y  directs  A 
to  use  lumber  manufactured  only  by  UB. 
company  C.  In  the  normal  course  of  business. 
C  neither  stamps  its  name  on  the  lumber  nor 
identifies  Itself  as  the  manufacturer  on  the 
pcickaglng. 

In  addition,  normal  export  packaging  does 
not  Identify  the  manufacturer. 

A  may  not  comply  with  Y's  selection,  be¬ 
cause  the  goods  selected  are  not  identifiable 
by  source  in  the  normal  course  of  business 
when  imported  Into  Y. 

(iii)  B,  a  U.S.  contractor  who  Is  a  bona 
fide  resident  of  boycotting  country  Y,  Is  en¬ 
gaged  In  building  roads.  B  retains  the  serv¬ 
ices  of  A,  a  U.8.  engineering  firm,  to  assist 
It  In  procuring  construction  equipment.  B 
directs  A  to  pur^ase  road  graders  only  from 
nmnufacturer  C.  C’s  road  graders  normally 
bear  C's  trademark. 
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A  may  comply  with  B’s  selection,  because 
the  goods  selected  are  Identlflable  by  source 
In  the  normal  course  of  business. 

(It)  a.  a  US.  company,  manufacturers 
computer-operated  machine  tools.  The  com¬ 
puters  are  mounted  on  a  separate  bracket  on 
the  side  of  the  equipment  and  are  readily 
Identlflable  by  brand  name  Imprinted  on  the 
equipment. 

There  arc  five  or  six  U  S.  manufacturers  of 
such  computers  which  will  function  Inter¬ 
changeably  to  operate  the  machine  tools 
manufactured  by  A.  B,  a  resident  of  boy¬ 
cotting  country  Y,  contracts  to  buy  the 
machine  tools  manufactured  by  A  If  A  In¬ 
corporates,  as  the  computer  drive,  a  com¬ 
puter  manufactured  by  U.S.  company  C. 

A  may  comply,  because  B's  designation  of 
this  component  Is  a  unilateral  and  specific 
selection  of  goods  Identlflable  by  source  In 
the  normal  course  of  business. 

(v)  A,  a  U.S.  wholesaler  of  electronic 
equipment,  receives  an  order  from  B,  a  UJ3. 
manufacttirer  of  radio  equipment  who  Is  a 
bona  fide  resident  of  boycotting  country  T. 
B  orders  a  variety  of  electrical  components 
and  sped  flea  that  all  transistors  must  be 
purchased  from  company  C,  which  Is  not 
blacklisted  by  T.  The  transistors  requested 
by  B  do  not  normally  bear  the  name  of  the 
mimufacturer;  however,  they  are  typically 
shipped  In  cartons,  and  C‘s  name  and  logo 
appear  on  the  cartons. 

A  may  comply  with  B's  selection,  because 
the  goods  selected  by  B  are  Identlflable  as  to 
source  by  virtue  of  the  containers  or  packag¬ 
ing  used  In  the  normal  course  of  business. 

(vl)  A,  a  UB.  computer  manufactmer, 
receives  an  order  for  a  computer  from  B,  a 
university  In  boycotting  country  Y.  B  speci¬ 
fies  that  cetaln  Integrated  circuits  Incorpo¬ 
rated  In  the  computer  must  be  supplied  by 
U.S.  electronics  company  C.  These  circuits 
are  Incorporated  Into  the  computer  and  are 
not  visible  without  disassembling  the  com¬ 
puter. 

A  may  not  con^)ly  or  agree  to  comply  with 
B’s  specific  selection  of  these  components, 
because  they  are  not  Identlflable  In  the  nor¬ 
mal  course  of  business  at  the  time  of  Im¬ 
port  Into  Y. 

(vll)  A,  a  U.S.  clothing  manufacturer,  re¬ 
ceives  an  order  for  shirts  from  B,  a  retailer 
resident  in  boycotting  country  Y.  B  speci¬ 
fies  that  the  shirts  are  to  be  manufactived 
from  cotton  produced  by  U.S.  farntlng  co¬ 
operative  C. 

A  may  not  comply  or  agree  to  comply  with 
B’s  designation,  because  C  Is  not  the  manu¬ 
facturer  whose  labels  appear  In  the  shirts. 

(Till)  A,  a  UB.  contractor.  Is  retained  by 
B,  a  construction  firm  located  In  and  wholly- 
owned  by  boycotting  country  Y,  to  assist  B  In 
procuring  construction  materials.  B  directs 
A  to  purchase  a  range  of  materials.  Including 
hardware,  tools,  and  trucks.  In  addition,  B 
directs  A  to  purchase  steel  beams  manufac¬ 
tured  by  U.S.  company  C.  The  name  of  man¬ 
ufacturer  C  normally  does  not  appear  on  the 
steel  Itself  or  on  its  export  packaging. 

A  may  comply  with  B’s  selection  of  the 
hardware,  tools  and  trucks.  A  may  not  com¬ 
ply  wl^  B’s  selectlmi  of  steel  beams,  because 
the  goods  are  not  Identlflable  by  trade 
name,  trademark,  uniqueness  or  packaging 
at  the  time  of  their  Import  Into  Y. 

DISCRIMIKATION 

(1)  A,  a  U.S.  paper  manufacturer,  is  asked 
by  boycotting  country  Y  to  ship  goods  to 
country  Y  on  U.S.  vessel  B.  Y  states  that 
the  reason  for  Its  choice  of  B  Is  that,  unlike 
U.S.  vessel  C,  B  Is  not  owned  by  persons 
of  a  particular  faith. 

A  may  not  comply  or  agree  to  comply  with 
Y’s  request,  because  A  has  reason  to  know 
that  the  purpose  of  the  selection  Is  to  effect 


religious  discrimination  against  a  United 
States  person. 

(e)  Shipment  and  transshipment  of 
exports  pvTsuant  to  a  hoycotUng  coun¬ 
try’s  requirements.  (1)  Compliance  with 
a  boycotting  country’s  requirements  re¬ 
garding  shipment  and  transshipment  of 
exports. 

(2)  A  United  States  person  may  com¬ 
ply  <»•  agree  to  comply  with  the  export 
requirements  of  a  boycotting  country 
with  respect  to  shipments  or  transship¬ 
ments  of  exports  to; 

(i)  A  boycotted  country: 

(ii)  Any  business  concern  of  a  boycot¬ 
ted  country: 

(ill)  Any  business  concern  organized 
under  the  laws  of  a  boycotted  country: 
or 

(iv)  Any  national  or  resident  of  a  boy¬ 
cotted  country. 

(3)  This  exception  permits  compli¬ 
ance  with  restrictions  which  a  boycot¬ 
ting  country  may  place  on  direct  exports 
to  a  boycotted  country:  on  indirect  ex¬ 
ports  to  a  boycotted  country  (l.e.,  those 
that  pass  via  third  parties) :  and  on  ex¬ 
ports  to  residents,  nationals,  or  business 
concerns  ot  a  boycotted  country  located 
in  third  countries. 

Examples  or  Compliance  With  a  Boycotting 

CouNTEv’s  Reqxjibements  Regaeoing  Ship¬ 
ment  OB  Tkansshipment  op  Expokts 

The  following  examples  are  Intended  to  give 
guidance  In  determining  when  compliance 
with  the  export  requirements  of  a  boycotting 
country  Is  permissible.  They  are  illustrative, 
not  comprehensive. 

(I)  A,  a  U.S.  petroleum  company  resident 
In  boycotting  country  Y,  exports  petroleum 
products  to  ao  countries.  Country  Y’s  ex¬ 
port  regulations  require  that  products  not  be 
exported  from  Y  to  boycotted  country  X. 

A  may  agree  not  to  export  goods  from  Y  to 

X,  because  Y’s  export  regulations  so  require. 

(II)  Same  as  (1),  except  that  Y’s  export 
regpilatlons  require  that  goods  not  be  ex¬ 
ported  from  boycotting  country  Y  to  any 
business  concern  organized  under  the  laws 
of  boycotted  country  X. 

A  may  agree  not  to  expcn-t  goods  from  Y 
to  a  business  concern  organized  under  the 
laws  of  X,  even  If  such  concern  Is  located  In 
a  country  not  Involved  in  Y’s  boycott  of  X, 
because  A’s  action  is  In  compliance  with 
Y’s  export  requirements. 

(III)  B,  the  operator  of  a  storage  facility 
In  country  M,  contracts  with  A,  a  UB.  car¬ 
rier.  for  the  shipment  of  certain  goods.  A’s 
contract  with  B  contains  a  provision  stating 
that  the  goods  to  be  transported  may  not  be 
shipped  or  transshipped  to  boycotted  coun¬ 
try  X.  B  Informs  A  that  this  provision  Is  a 
requirement  of  C,  the  manufacturer  of  the 
goods  who  is  a  resident  of  boycotting  country 

Y. 

A  may  agrM  to  this  provision,  because 
such  a  provision  Is  required  by  the  export 
regulations  of  boycotting  country  Y. 

(Iv)  A,  a  U.S.  petroleum  refiner  located  In 
the  United  States,  purchases  crude  oil  from 
boycotting  country  Y.  A  has  a  branch  opera¬ 
tion  In  boycotted  coimtry  X.  Y  requires,  as  a 
condition  of  sale,  that  A  agree  not  to  ship 
or  transship  the  crude  oil  or  products  re¬ 
fined  therefrom  to  Its  branch  In  X. 

A  may  agree  to  and  comply  with  these  re¬ 
quirements.  because  they  are  export  sh4>- 
ment  or  transshipment  requirements  of  Y 
and  A’s  branch  Is  a  business  concern  of  X. 

(f)  Passport,  immigration,  or  visa  re¬ 
quirements  of  a  boycotting  country.  (1) 


Compliance  with  passport,  immierrfltion, 
or  visa  requirements  of  a  boycotting 
country. 

(2)  A  United  States  individual  may 
comply  or  agree  to  comply  with  the  im¬ 
migration,  passport,  or  visa  requirements 
of  a  boycotting  country,  and  may  re¬ 
spond  to  requests  for  information  from 
a  boycotting  coimtry  made  to  ascertain 
whether  such  individual  meets  the  re¬ 
quirements  for  employment  within  the 
boycotting  country:  Provided,  That: 

(i)  The  United  States  individual  fur¬ 
nishes  information  only  about  himself  or 
a  member  of  his  family.  For  purposes  of 
this  section,  a  “United  States  Individual” 
means  persons  who  are  residents,  na¬ 
tionals.  or  citizens  of  the  United  States. 
“Family”  means  immediate  family  mem¬ 
bers.  Including  parents,  siblings,  spouse, 
children,  and  other  dependents  living  in 
the  individual’s  home:  and 

(ii)  The  United  States  individual  does 
not  furnish  information  about  any  other 
United  States  individual,  including  his 
employees,  employers,  and  co-workers. 

(3)  A  United  States  person  may  not 
furnish  information  about  his  employees 
or  executives,  but  may  allow  any  United 
State  individual  to  respond  to  any  re¬ 
quest  for  information  relating  to  pass¬ 
port,  Immigration,  or  visa  requirements. 
A  United  States  person  may  also  per¬ 
form  any  ministerial  acts  reasonably 
calculated  to  expedite  processing  of  ap¬ 
plications  by  individuals.  These  acts  in¬ 
clude  informing  its  employees  of  boy¬ 
cotting  country  visa  requirements  at  an 
appropriate  time:  tsqiing.  translation, 
messenger  or  similar  services:  and  urg¬ 
ing  the  boycotting  country  to  expedite 
the  processing  of  a  particular  individ¬ 
ual’s  application.  A  United  States  person 
may  not,  however,  submit  lists  describing 
prospective  employees  to  a  boycotting 
country  for  screening  purposes.  Further, 
all  actions  by  the  United  States  person 
must  be  undertaken  on  a  non-discrim- 
inatory  basis,  and  in  a  manner  which 
does  not  prejudice  the  individual’s  ap¬ 
plication  in  any  way. 

Examples  or  Compliance  with  Passpobt, 

IMMIGBATION  OR  VISA  RsqUIREMXNTS  OP  A 

Boycotting  Country 

Tbe  foUowlng  examples  are  Intended  to 
give  guidance  In  determining  when  compli¬ 
ance  with  petssport.  Immigration,  or  visa 
requirements  Is  permissible.  They  are  illus¬ 
trative,  not  comprehensive. 

(1)  A,  a  U.S.  Individual  employed  by  B,  a 
U.S.  manufacturer  of  sporting  goods  with  a 
plant  in  boycotting  country  Y,  wishes  to 
obtain  a  work  visa  so  that  he  may  transfer 
to  the  plant  in  Y. 

Country  Y’s  immigration  laws  specify  that 
anyone  tvlshlng  to  enter  the  country  or  ob¬ 
tain  a  visa  to  work  in  the  country  must  sup¬ 
ply  Information  as  to  his  religion. 

A  may  furnish  such  lnfcMrmati<Hi,  because 
It  Is  required  by  Y’s  Immigration  laws  and 
because  It  is  Information  regarding  employ¬ 
ment. 

(ii)  Same  as  (1).  except  the  information  Is 
also  requested  about  the  principals  of  B. 

A  may  not  supply  this  information,  because 
it  Is  not  Information  about  tiimaoif  or  his 
family. 

(ill)  A.  a  UJ3.  building  oontraetor,  has  been 
awarded  a  ecmetraction  contract  to  be  per¬ 
formed  In  boycotting  country  Y.  Y’s  Immt- 
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gratlon  law-s  require  that  Individuals  apply* 
log  fOT  visas  must  Indicate  race,  religion,  and 
place  of  birth.  To  avoid  repeated  rejections 
of  applications  for  work  visas  by  A's  employ¬ 
ees,  A  desires  to  furnish  counter  T  a  list  of 
Its  current  employees  and  required  informa¬ 
tion  about  each  so  that  Y  can  make  an  Initial 
screening. 

A  may  not  furnish  such  a  list,  because  A 
Is  thereby  furnishing  Information  about  an¬ 
other  with  respect  to  race,  religion,  and  na¬ 
tional  origin. 

(Iv)  Same  as  (111),  except  that  A  selects  for 
work  on  the  project  those  of  Its  current  em¬ 
ployees  whom  It  believes  will  be  granted  work 
visas  from  boycotting  country  Y. 

A  may  not  make  a  selection  from  among 
its  employees  In  a  manner  designed  to  com¬ 
ply  with  the  visa  requirements  of  Y,  but 
must  allow  all  eligible  employees  to  apply  for 
visas.  A  may  later  substitute  an  employee 
who  obtains  the  necessary  visa  for  one  who 
has  had  his  application  rejected. 

(V)  Same  as  (111),  except  that  A  selects 
employees  for  the  project  and  then  allows 
each  employee  Individually  to  apply  for  his 
own  visa.  Two  employees’  applications  are 
rejected,  and  A  then  substitutes  two  other 
employees  who.  In  turn,  submit  their  own 
visa  applications. 

A  may  take  such  action,  because  in  so  do¬ 
ing  A  Is  not  acting  In  contravention  of  any 
prohibition  of  this  Part. 

(vl)  Same  as  (v) ,  except  that  A  arranges 
for  the  translation,  typing  and  processing  of 
Its  employees'  applications,  and  transmits  all 
the  applications  to  the  consulate  of  boy¬ 
cotting  country  Y. 

A  may  take  such  ministerial  actions,  be¬ 
cause  In  so  doing  A  Is  not  "furnishing  Infor¬ 
mation  vrlth  respect  to  race,  religion,  sex, 
or  national  origin.” 

(vil)  A,  a  U.S.  contractor.  Is  a  Ixma  fide 
resident  of  boycotting  country  Y.  B  la  a 
U.S.  subcontractor  selected  by  A  to  pwform 
certain  engineering  services  In  connection 
with  A’s  project  In  Y.  The  work  visa  appli¬ 
cation  submitted  by  the  employee  B  has 
proposed  as  chief  engineer  of  this  project 
Is  rejected  by  Y  because  his  national  origin 
Is  of  boycotted  country  X.  Subcontractor  B 
thereupon  withdraws. 

A  may  continue  with  the  project  and  se¬ 
lect  another  subcontractor,  because  A’s  ac¬ 
tions  do  not  contravene  any  prohibition  of 
this  part. 

(g)  Compliance  With  Local  Law — (1) 
This  exception  contains  two  parts.  The 
first  covers  compliance  with  local  law 
with  respect  to  a  United  States  person’s 
activities  exclusively  within  a  foreign 
country:  the  second  covers  com^diance 
with  local  import  laws  by  United  States 
persons  resident  in  a  foreign  country. 

(2>  Activities  exclusively  within  a 
Foreign  Country:  Any  United  States 
person  who  is  a  bona  fide  resident  of  a 
foreign  country,  including  a  boycotting 
country,  may  c(»nply  or  agree  to  comply 
with  laws  of  that  country  with  respect 
to  his  activities  exclusively  within  that 
coimtry.  These  activities  Include: 

( i)  Entering  into  contracts  which  pro¬ 
vide  that  local  law  applies  or  governs 
and  that  the  parties  will  comply  with 
such  laws; 

(li)  Employing  residents  of  the  host 
country; 

(ill)  Retaining  local  contractors  to 
perform  work  within  the  host  country: 

(It)  Purchasing  or  selling  goods  or 
services  from  or  to  residents  of  the  host 
country;  and 


(v)  Furnishing  information  within 
the  host  country. 

(3)  This  exception  applies  whether  the 
laws  of  the  host  country  are  derived  from 
statutes,  regulations,  decrees,  or  other 
official  sources  having  the  effect  of  law. 
It  is  not  available  for  compliance  with 
presumed  policies  m’  understandings  of 
policies  unless  those  policies  are  reflected 
in  official  sources  having  the  effect  of 
law.  Moreover,  this  part  of  the  excep¬ 
tion  does  not  apply  to  ccunpllance  with 
local  import  laws  with  respect  to  the  im¬ 
port  of  goods  or  services  from  outside 
the  host  country. 

(4)  For  purposes  of  this  exception,  a 
United  States  person  will  be  deemed  to 
be  a  resident  of  a  boycotting  country  ofily 
if  he  is  a  bona  fide  resident.  Factors 
that  will  be  considered  in  determining 
whether  a  United  States  person  is  a  bona 
fide  resident  of  a  boycotting  country  in¬ 
clude: 

(i)  Physical  presence  in  the  country; 

(ii)  Whether  residence  is  needed  for 
legitimate  business  reckons; 

(iii)  Continuity  of  the  residency; 

(iv)  Intent  to  maintain  the  residency; 

(V)  PricH*  residence  in  the  country; 

(vi)  Size  and  nature  of  presence  in  the 
country; 

(vil)  Whether  the  person  is  registered 
to  do  business  or  incorporated  in  the 
country; 

(viil)  Whether  the  person  has  a  valid 
work  visa;  and 

(ix)  Similar  presence  in  a  non-boy¬ 
cotting  f(x«lgn  country  in  connection 
with  similar  business  activities. 

(5)  None  of  these  factors  are  disposi¬ 
tive.  All  of  the  clrciunstances  involved 
will  be  clos^  examined  to  ascertain 
whether  there  is,  in  fact,  bona  fide  resi¬ 
dency.  Residency  established  solely  for 
purposes  of  avoidance  of  the  applica¬ 
tion  of  this  Part,  imrelated  to  legitimate 
business  needs,  does  not  constitute  bona 
fide  residency. 

(6)  A  United  States  person  who  is  a 
bona  fide  resident  of  a  foreign  country 
may  comply  or  agree  to  comply  with  host 
country  law  with  respect  to  his  activities 
in  that  country  even  if  he  knows  or  has 
reason  to  know  that  particular  laws  are 
boycott-related.  However,  no  United 
States  person  may  comply  or  agree  to 
cKwnply  with  any  host  country  law  which 
would  require  him  to  discriminate  against 
any  United  States  person  on  the  basis 
of  race,  religion,  sex,  or  national  origin, 
or  to  supply  information  about  any 
United  States  person’s  race,  rdigion,  sex, 
or  national  origin. 

Examples  or  Permissible  Compliance  With 

Local  Law  With  Respect  to  Acnvrrixs 
Exclusivelt  Within  a  Foreign  Country 

The  following  examples  are  Intended  to 
give  guidance  In  determining  whether  com¬ 
pliance  with  local  law  Is  permissible.  They 
are  lllustn^lve,  not  ccRnprehenslve. 

UNITED  states  PERSON  RESIDENT  IN  A 
FOREIGN  COUNTRY 

(1)  A.  a  UB.  radio  manufacturer  located 
tn  the  United  States,  receives  a  tender  to  bid 
OQ  a  contract  to  supply  radios  for  a  hotel 
to  be  buUt  In  boycotting  country  Y.  After 
the  proposal,  A  sends  a  bid  from 
Its  New  York  offices  to  Y. 


A  Is  not  a  resident  of  Y,  because  It  is  not 
physically  present  In  Y. 

(11)  Same  as  (1)  except  that  after  receiving 
the  tender,  A  sends  Its  sales  representative 
to  Y.  A  does  not  usually  have  sales  repre¬ 
sentatives  In  countries  when  It  bids  from 
the  United  States,  and  this  particular  per¬ 
son’s  presence  In  Y  Is  not  necessary  to  enable 
A  to  make  the  bid. 

A  is  not  a  bona  fide  resident  of  Y,  because 
It  has  no  legitimate  business  reasons  for  hav-j 
Ing  its  sales  representative  resident  In  Y. 

(ill)  A.  a  U.S.  bank,  wishes  to  establish  a 
branch  office  In  boycotting  country  Y.  In 
pursuit  of  that  objective,  A’s  personnel  visit 
Y  to  make  the  necessary  arrangements.  A  In¬ 
tends  to  establish  a  permanent  branch  office 
In  Y  after  the  necessary  arrangements  are 
made. 

A’s  personnel  In  Y  are  not  bona  fide  resi¬ 
dents  of  Y,  because  A  does  not  yet  have  a 
permanent  business  operation  In  Y. 

(Iv)  Same  as  (111),  except  A’s  personnel 
are  required  to  furnish  certain  non-dlscrlm- 
Inatory  boycott  Information  In  order  to  estab¬ 
lish  a  branch  In  Y. 

In  these  limited  circumstances,  A’s  per¬ 
sonnel  may  furnish  the  non-dlscrlmlnatory 
boycott  Information  necessary  to  establish 
residency,  to  the  extent  a  U.S.  person  who  Is 
a  bona  fide  resident  in  that  country  could. 
If  this  nformatlon  could  not  be  furnished 
In  such  limited  circumstances,  the  exception 
would  be  available  only  to  firms  resident  In 
a  boycotting  country  before  the  effective  date 
of  this  part. 

(v)  A,  a  U.S.  construction  company,  re¬ 
ceives  an  Invitation  to  build  a  power  plant 
In  boycotting  country  Y.  After  receipt  of  the 
Invitation.  A’s  personnel  visit  Y  In  order  to 
survey  the  site  and  make  necessary  analyses 
In  preparation  for  submitting  a  bid.  The 
Invltatloh  requires  that  otherwise  prohibited 
boycott  Information  be  fiu-nlshed  with  the 
bid. 

A’s  personnel  In  Y  are  not  bona  fide 
residents  ot  Y,  because  A  has  no  permanent 
business  operation  In  Y.  Therefore,  A’s  per¬ 
sonnel  may  not  furnish  the  prohibited  Infor¬ 
mation. 

(vl)  Same  as  (v),  except  that  A  Is  consid¬ 
ering  establishing  an  office  In  boycotting 
country  Y.  A’s  personnel  visit  Y  In  order 
to  register  A  to  do  business  In  that  coimtry. 
A  Intends  to  establish  ongoing  construc¬ 
tion  operations  In  Y.  A’s  personnel  are  re¬ 
quired  to  furnish  certain  non-discrlmlna- 
tory  boycott  Information  Ip  order  to  register 
A  to  do  business  or  Incorporate  a  subsidiary 
In  Y, 

In  these  limited  circumstances,  A’s  per¬ 
sonnel  may  furnish  non-dlscrlmlnatory  boy¬ 
cott  InfcMTuatlon  necessary  to  establish  res¬ 
idency,  to  the  extent  a  U.S.  person  who 
Is  a  bona  fide  resident  in  that  country  could. 
If  this  Information  could  not  be  furnished 
In  such  limited  circumstances,  the  excep¬ 
tion  would  be  available  only  to  firms  resi¬ 
dent  In  a  boycotting  country  before  the  ef¬ 
fective  date  of  this  part. 

(vU)  A,  a  subsidiary  of  U.S.  oil  company 
B,  Is  located  In  boycotting  country  Y.  A 
has  been  engaged  In  oil  explorations  In  Y 
for  a  number  of  years. 

A  is  a  bona  flde  resident  of  Y,  because  of 
Its  pre-existing  continuous  presence  in  Y 
for  legitimate  business  reasons. 

(viU)  Same  as  (vli),  except  that  A  has 
Just  been  established  In  Y  and  has  not  yet 
begun  operations. 

A  Is  a  bona  fide  resident  of  Y,  because  It 
Is  present  In  Y  for  legitimate  business  rea¬ 
sons  and  It  Intends  to  reside  continuously. 

(lx)  UB.  company  A  is  a  manufacturer 
of  prefabricated  homes.  A  builds  a  plant  In 
boycotting  coimtry  Y  for  purposes  of  as¬ 
sembling  components  made  by  A  In  the 
United  States  and  shipped  to  Y. 
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A's  p«nonnel  In  T  are  bona  fide  residenta 
of  T,  because  A’a  plant  In  T  Is  established 
for  le^tlmate  business  reasons  and  It  In¬ 
tends  to  reside  continuously. 

(x)  UJ3.  company  A  has  Its  principal  place 
of  business  in  the  United  Statea  A's  sales 
agent  visits  boycotting  country  Y  from  time 
to  time  for  purpoees  of  soliciting  orders. 

A's  sales  agent  Is  not  a  bona  fide  resident 
of  Y.  because  such  periodic  visits  to  Y  are 
insufficient  to  establish  a  bona  fide  resi¬ 
dency. 

(xl)  A,  a  branch  office  of  U.S.  construc¬ 
tion  company  B,  is  located  In  boycotting 
country  Y.  Tho  branch  office  has. been  In 
existence  for  a  number  of  years  and  baa 
been  performing  various  management  serv¬ 
ices  In  connection  with  B's  construction 
operations  In  Y. 

A  Is  a  bona  fide  resident  of  Y,  because 
of  Its  longstanding  presence  In  Y  and  its 
conduct  of  ongoing  operations  In  Y. 

(xU)  VA  construction  company  A  has 
never  done  any  business  in  byooottlng  coun¬ 
try  Y.  It  Is  awarded  a  contract  to  oonetruct 
a  hospital  In  Y.  and  preparatory  to  begin¬ 
ning  construction,  sends  Its  personnel  to 
Y  to  set  up  operations. 

A's  personnel  are  bona  fide  residents  of 
Y,  because  they  are  present  In  Y  for  the 
purpose  of  carrying  out  A's  legitimate  busi¬ 
ness  purposes,  they  Intend  to  reside  con¬ 
tinuously,  and  residency  is  necessary  to  con¬ 
duct  their  business. 

(xlll)  UB.  (XHnpany  A  manufactures  fur¬ 
niture.  All  of  Its  sales  In  foreign  countries 
are  conducted  from  its  offices  in  the  United 
States.  From  time  to  time  A  has  considered 
opening  sales  offices  abroad,  but  it  has  con¬ 
cluded  that  It  Is  more  efficient  to  conduct 
sales  operations  from  the  United  States. 
Shortly  after  the  effective  date  of  this  part, 
A  sends  a  sales  representative  to  boycotting 
country  Y  to  open  an  office  In  and  solicit 
orders  from  Y.  It  Is  more  costly  to  conduct 
operations  from  that  office  than  to  sell 
directly  from  the  United  States,  but  A  be¬ 
lieves  that  if  it  establishes  a  residence  In 
Y,  It  will  be  In  a  better  position  to  avoid 
conflicts  with  UB.  law  In  Its  sales  to  Y. 

A's  sales  representative  is  not  a  bona  fide 
resident  of  Y,  because  A's  motivation  In 
opening  the  cffilce  In  Y  was  the  avoidance 
of  UB.  law  rather  than  legitimate  business 
reasons. 

(xlv)  Same  as  (xlll)  except  that  It  is  In 
fact  more  efficient  to  have  a  sales  office  In 
Y.  In  fact,  without  a  sales  office  in  Y.  A 
would  find  it  difficult  to  explore  business 
opportunities  in  Y.  A  is  aware,  however, 
that  residency  In  Y  would  permit  Its  sales 
representative  to  comply  with  Y’s  boycott 
laws. 

A's  sales  representative  Is  a  bona  fide 
resident  of  Y,  because  A  has  a  legitimate 
business  reason  for  establishing  a  sales  office 
In  Y. 

(XV)  UB.  shipping  c<xnpany  A  has  its 
principal  plsu^e  of  business  in  the  United 
States.  Shortly  after  the  effective  date  of 
this  part,  A  establishes  an  office  in  boycot¬ 
ting  country  Y.  From  that  office,  A  arranges 
for  the  shipment  of  goods  from  the  United 
States  to  Y,  It  Is  more  costly  to  conduct 
this  operation  from  Y  than  from  the  United 
States,  but  A  believes  that  Its  personnel 
in  Y  will  have  greater  latitude  In  complying 
with  Y’s  boycott  laws  by  virtue  of  their 
presence  in  Y. 

A's  personnel  in  Y  are  not  bona  fide  resi¬ 
dents  of  Y,  because  A's  motivation  for  es¬ 
tablishing  an  office  in  Y  was  avoidance  of 
U.S.  law  rather  than  legitimate  business 
reasons. 

(xvi)  U.S.  company  B  is  a  computer  man¬ 
ufacturer.  B  sells  computers  and  related 
programming  services  tailored  to  the  needs 
of  Individual  clients.  Because  of  the  complex 
nature  of  the  product,  B  must  have  sales 


representatives  In  any  country  where  sales 
are  made.  B  has  a  sales  representative.  A,  In 
boycotting  country  Y.  A  q>ends  two  months 
of  the  year  In  Y.  and  the  rest  of  the  year 
In  other  countries.  B  has  a  sales  office  from 
which  A  operates  while  In  Y,  and  the  sales 
office  U  stocked  with  brochures  and  other 
sales  materials. 

A  is  a  bona  fide  resident  of  Y,  because  bis 
presence  in  Y  Is  necessary  to  carry  out  B's 
legitimate  business  purposes.  B  maintains  a 
permanent  office  in  Y,  and  B  Intends  to  con¬ 
tinue  doing  business  in  Y  in  the  future. 

(xvil)  A.  a  U.S.  construction  engineering 
company.  Is  engaged  by  B,  a  U.S.  general 
contracting  company,  to  provide  services  In 
connection  with  B's  contract  to  construct  a 
hospital  complex  In  boycotting  country  Y.  In 
order  to  perform  those  services,  A's  engineers 
set  up  a  temporary  office  in  a  trailer  on  the 
construction  site  in  Y.  A's  work  is  expected 
to  be  completed  within  six  months. 

A's  personnel  In  Y  are  bona  fide  residents 
of  Y,  because  A's  on-slte  office  Is  necessary 
to  the  performance  of  Its  services  for  B  and 
because  A's  personnel  are  continuously  there. 

(xvlll)  A.  a  U.S.  computer  company,  has  a 
patent  and  a  trademark  registered  in  the 
United  States.  In  order  to  obtain  registration 
of  Its  patent  and  trademark  In  boycotting 
country  Y,  A  is  required  to  furnish  certain 
non-dlscriminatory  boycott  Information. 

A  may  not  furnish  the  Information,  be¬ 
cause  A  Is  not  a  resident  of  Y. 

(xlx)  Same  as  (xvill),  except  that  A's 
branch  B.  a  bona  fide  resident  of  boycotting 
country  Y,  Is  asked  to  furnish  the  non-dls- 
crlmlnatory  boycott  Information  required  for 
A  to  complete  Its  registration  of  the  patent 
and  trademark. 

B  may  furnish  the  non-discrlmlnatory 
boycott  Information  necessary  to  obtain  reg¬ 
istration  of  A's  patent  and  trademark,  be¬ 
cause  B  is  a  bona  fide  resident  of  Y  for  legit¬ 
imate  business  purposes,  and  compiles  and 
furnishes  the  requested  Information  from 
Its  own  knowledge  and  within  Y. 

(xx)  A,  a  U.8.  company,  sends  one  of  Its 
representatives  to  boycotting  country  Y  to 
explore  new  sales  possibilities  for  Its  line  of 
transistor  radios.  After  spending  several 
weeks  in  Y.  A's  representative  rents  a  post 
office  box  in  Y,  to  which  all  persons  Inter¬ 
ested  In  A's  products  are  directed  to  make 
Inquiry.  , 

A  is  not  a  bona  fide  resident  of  Y,  because 
rental  of  a  post  office  box  is  not  a  sufficient 
presence  In  Y  to  constitute  residency. 

ACTIVITIES  IXCLUSlVELT  WITHm  A  FOREIGIf 
COUNTXT 

(1)  U.S.  construction  company  A,  a  bona 
fide  resident  of  boycotting  country  Y,  has  a 
contract  to  build  a  school  complex  in  Y.  Pur¬ 
suant  to  Y’s  boycott  laws,  the  contract  re¬ 
quires  A  to  refuse  to  piuehase  supplies  frmn 
certain  local  merchants.  While  Y  permits 
such  merchants  to  operate  within  Y.  their 
freedom  of  action  in  Y  Is  constrained  because 
of  their  relationship  with  boycotted  country 
X.  " 

A  may  enter  into  the  contract,  because 
dealings  with  local  merchants  are  activities 
exclusively  within  Y. 

(U)  A,  a  subsidiary  of  U.S.  company  B,  Is  a 
bona  fide  resident  of  boycotting  country  Y. 
A  is  a  bank,  and  from  time  to  time  purchases 
office  supplies  from  the  United  States. 

A's  purchase  of  office  supplies  Is  not  an  ac¬ 
tivity  exclusively  within  Y,  because  it  in¬ 
volves  the  Import  of  goods  from  abroad. 

(Ill)  A,  a  branch  of  U.S.  bank  B,  Is  a  bona 
fide  resident  of  boycotting  country  Y.  Under 
Y’s  boycott  laws,  A  Is  required  to  supply  in¬ 
formation  about  whether  A  has  any  dealings 
with  boycotted  country  X.  A  compiles  and 
furnishes  the  Information  within  Y  and  does 
BO  of  its  own  knowledge. 


A  may  comply  adth  that  requirement,  be¬ 
cause  In  compiling  and  fumloblng  the  in¬ 
formation  within  T,  based  on  Its  own  knowl¬ 
edge,  A  is  engaging  In  an  activity  exclusively 
within  Y. 

(tv)  Same  as  (ill)  except  that  A  is  re¬ 
quired  to  supply  information  about  B’s  deal¬ 
ings  with  X.  From  Its  own  knowledge  and 
without  making  any  Inquiry  of  B,  A  compiles 
and  furnishes  the  Information. 

A  may  comply  with  that. requirement,  be¬ 
cause  In  compiling  and  furnishing  the  In¬ 
formation  within  Y.  based  on  its  own  knowl¬ 
edge,  A  is  engaging  in  an  activity  exclusively 
within  Y. 

(V)  Same  as  (iv).  except  that  In  making 
Its  responses,  A  asks  B  to  compile  some  of 
the  Information. 

A  may  not  comply,  because  the  gathering 
of  the  necessary  Information  takes  place 
partially  outside  of  Y. 

(vl)  UB.  company  A  has  applied  for  a  li¬ 
cense  to  establish  a  permanent  manufactur¬ 
ing  facility  in  boycotting  country  Y.  Under 
Y's  boycott  law,  A  must  agree,  as  a  condition 
of  the  license,  that  It  will  not  sell  any  of  Its 
ou^>ut  to  blacklisted  foreign  firms. 

A  may  not  comply,  because  the  agreement 
would  govern  activities  of  A  which  are  not 
exclusively  within  Y. 

DISCaiMINAlTON  AGAINST  VNITXO  STATES 
PERSONS 

(I)  A,  a  subsidiary  of  UB.  company  B.  is  a 
bona  fide  resident  of  boycotting  country  Y. 

A  manufactures  air  conditioners  In  its  plant 
In  Y.  Under  Y’s  boycott  laws,  A  must  agree 
not  to  hire  citizens  of  boycotted  country  X. 

A  may  agree  to  the  restriction  and  may 
abide  by  it  with  respect  to  Its  recruitment  of 
Individuals  within  Y,  because  the  recruit¬ 
ment  of  such  individuals  is  an  activity  ex¬ 
clusively  within  Y.  However,  A  cannot  abide 
by  this  restriction  with  respect  to  its  re¬ 
cruitment  of  Individuals  outside  of  Y,  be¬ 
cause  this  Is  not  an  activity  exclusively 
within  Y.  — 

(II)  Same  as  (1),  exdbpt  that  pursuant  to 
Y’s  boycott  laws  A  must  agree  not  to  hire 
anyone  who  Is  of  a  designated  religion. 

A  may  not  agree  to  this  restriction,  be¬ 
cause  the  agreement  cells  for  discrimination 
against  UB.  persons  on  the  basis  of  re¬ 
ligion.  It  makes  no  difference  whether  the 
recruitment  of  the  U.S.  persons  occurs  within 
or  without  Y. 

Note. — The  exception  for  compliance  with 
local  law  does  not  ^>ply  to  boycott-based 
refusals  to  employ  U.S.  persons  on  the  basis 
of  race,  religion,  sex,  or  national  origin  even 
if  the  activity  is  exclusively  within  the  boy¬ 
cotting  country. 

(7)  Compliance  with  local  import  law: 
Any  United  States  person  who  is  a  bona 
fide  resident  of  a  foreign  country,  in¬ 
cluding  a  boycotting  country,  may,  in 
importing  goods,  materials  or  compon¬ 
ents  into  that  country,  comply  or  agree 
to  comply  with  the  import  laws  of  that 
country;  Provided,  That: 

(i)  The  items  are  for  his  own  use  or 
for  his  use  in  performing  contractual 
services  within  that  country;  and 

(ii)  The  items  are,  in  the  normal 
course  of  business,  identifiable  as  to  their 
source  or  origin  at  the  time  of  their 
entry  into  the  boycotting  country  by  (a) 
uniqueness  of  design  or  awearance;  or 
(b)  trademark,  trade  name,  or  other 
identification  normally  on  the  product  it¬ 
self,  or  its  packaging. 

(8)  It  has  been  determined  that  this 
exception  is  necessary  at  the  present 
time  for  all  United  States  persons  quali- 
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fyiiig  as  bona  fide  residents  of  a  foreign 
country,  In  order  to  avoid  serious  adverse 
eoon<Hnic  consequences  for  the  United 
States,  as  well  as  political  consequences 
fcM*  the  United  States  in  Its  relations  with 
other  countries.  However,  the  avaflabO- 
Ity  of  the  exception  will  be  continually 
reviewed  and  carefully  scrutinized.  If 
circumstances  indicate  that  its  availabil¬ 
ity  in  particular  Instances  is  not  neces¬ 
sary  to  avoid  serious  adverse  econcmiic 
consequences  for  the  United  States,  or 
to  av(^d  political  consequences  fw  the 
United  States  in  its  relations  with  other 
countries,  it  will  be  limited  as  aiH>ro- 
priate.  With  respect  to  this  and  other 
provisions  of  this  part,  the  DepartmMit 
of  C<Hnmerce  will  provide  advisory 
opinions  on  a  case-by-case  basis  as  to 
the  applicability  of  the  regulaticms  In 
particular  circumstances  not  covered  by 
this  part. 

(9)  This  exception  pertains  to  what  is 
permissible  for  a  United  States  person 
who  is  a  bona  fide  resident  of  a  foreign 
country.  The  exception  for  unilateral  se- 
lecticHi  pertains  to  what  a  United  States 
person  who  is  the  recipient  of  an  order 
from  a  boycotting  country  or  its  resi¬ 
dents  may  do. 

(10)  For  purposes  of  this  exception, 
a  United  States  person  will  be  deemed  to 
be  a  resident  of  a  boycotting  country 
only  if  he  is  a  bona  fide  resident.  Fac¬ 
tors  that  will  be  considered  in  determin¬ 
ing  whether  a  United  States  person  is  a 
bona  fide  resident  of  a  boycotting  coun¬ 
try  include: 

(i)  Physical  presence  in  the  country; 

(11)  Whether  residence  is  needed  for 
legitimate  business  reascms; 

(iii)  Continuity  of  the  residency; 

(iv)  Intent  to  maintain  the  residency; 

(V)  Prior  residence  in  the  country; 

(vi)  Size  and  nature  of  presence  in  the 

country; 

(vil)  Whether  the  person  is  registered 
to  do  business  or  incorporated  in  the 
country: 

(viii)  Whether  the  person  has  a  valid 
work  visa;  and 

(ix)  Similar  presence  In  a  non-boy¬ 
cotting  foreign  country  in  (X)nnection 
with  similar  business  activities. 

None  of  these  factors  are  dispositive.  All 
of  the  circumstances  Involved  will  be 
closely  examined  to  ascertain  whether 
there  is,  in  fact,  bona  fide  residency.  Res¬ 
idency  established  solely  for  purposes  of 
avoidance  of  the  application  of  this  Part, 
unrelated  to  legitimate  business  needs, 
does  not  constitute  bona  fide  residency. 

(11)  Bona  fide  residence  of  United 
States  company’s  subsidiary,  afiUiate,  or 
branch  ofBce,  in  a  foreign  country  does 
not  confer  such  residence  on  its  United 
States  parent,  affiliate,  or  headquarters 
office.  Likewise,  bona  fide  residence  of 
a  United  States  company’s  employee  in 
a  foreign  country  does  not  confer  such 
residence  on  his  employer. 

(12)  A  United  States  person  who  is  a 
bona  fide  resident  in  a  foreign  country 
may  take  action  under  this  exception 
through  an  agent  outside  of  the  coim- 
try,  but  the  agent  must  act  at  the  di¬ 
rection  of  the  resident  and  not  exercise 
his  own  discretion.  Therefore,  if  a  United 


States  person  resident  in  a  boycotting 
country  takes  action  to  (xrniply  with  a 
boycotting  country’s  import  law  with  re¬ 
spect  to  the  importation  of  qualified 
goods,  he  may  direct  his  agent  in  the 
United  States  on  the  action  to  be  taken, 
but  the  United  States  agent  himself  may 
not  exercise  any  discretion. 

(13)  This  exception  applies  whether 
the  laws  of  the  host  count^  are  derived 
from  statutes,  regulations,  decrees,  or 
other  ofiBclal  sources  having  the  effect  of 
law.  It  is  not  available  for  compliance 
with  presiuned  policies  or  understand¬ 
ings  of  policies  unless  those  policies  are 
reflected  in  official  sources  having  the 
effect  of  law. 

(14)  For  purposes  of  this  exception, 
the  test  that  governs  the  identifiabillty 
of  goods  is  Id^tical  to  the  test  applied  in 
the  unilateral  selecticm  exception. 

(15)  llie  availability  of  this  exception 
for  the  impOTt  of  go(xls  does  not  depend 
upcm  who  has  title  to  the  g(xxls  at  the 
time  of  importaUcm  into  a  f(M*elgn 
country.  The  governing  consideration  is 
whether  the  gO(xls  are  intended  for  a 
qualified  person’s  own  use  at  the  time 
they  are  imported. 

(16)  Goods  are  intended  for  the 
United  States  person’s  own  use  if: 

(i)  They  are  to  remain  permanently 
in  the  United  States  person’s  possession 
for  use  in  his  business  operation; 

(il)  Hiey  are  to  be  placed  in  work  in 
process  inventory  and  later  incorporated 
into  another  prc^uct; 

(ill)  ’They  are  to  be  used  by  the  United 
States  person  to  perform  contractual 
services  for  another; 

(iv)  They  are  to  be  incorporated  into 
another  product  or  project  to  be  manu¬ 
factured  or  ccmstructed  for  another;  or 

(V)  They  are  to  be  placed  in  general 
inventory  for  subsequent  resale. 

(17)  Goods  are  not  intended  for  the 
United  States  person’s  own  use  if  they 
are  acquired  in  order  to  fill  an  order  for 
such  goods  from  another. 

(18)  This  part  of  the  local  law  excep¬ 
tion  does  not  apply  to  the  import  of 
services,  even  when  the  United  States 
person  importing  such  services  is  a  bona 
fide  resident  of  a  boycotting  coimtry  and 
is  importing  them  for  his  own  use.  Fur¬ 
ther,  this  exception  is  not  available  to 
permit  a  United  States  person  who  Is  a 
bmie  fide  resident  of  a  Iwycotting  coun¬ 
try  to  act  as  a  procurement  agent  for 
another.  In  addition,  this  exception  is 
available  for  a  United  States  person  who 
is  a  bona  fide  resident  of  a  foreign  coun¬ 
try  (Mily  when  the  individual  or  entity 
actually  present  within  that  country 
takes  action  through  the  exercise  of  his 
own  discretion. 

(19)  A  United  States  person  who  is  a 
bona  fide  resident  of  a  foreign  coimtry 
may  comply  or  agree  to  comply  with  the 
host  couniay’s  import  laws  even  if  he 
knows  or  has  reason  to  know  that  partic¬ 
ular  laws  are  boycott-related.  However, 
no  United  States  person  may  comply  or 
agree  to  comply  with  any  host  country 
law  which  would  require  him  to  discrim¬ 
inate  against  any  United  States  person 
on  the  basis  of  race,  religion,  sex,  or  na¬ 
tional  origin,  or  to  supply  Information 


about  any  United  States  person’s  race, 
religion,  sex,  (m*  national  origin. 

Examples  op  Pbemxssule  Compliance  with 
Local  Import  Law 

The  following  examples  are  intended  to 
give  guidance  determining  whether  compli¬ 
ance  with  local  Import  law  Is  permissible. 
They  are  Illustrative,  not  comprehensive. 

UJB.  PERSON  RESIDENT  IN  A  POREICN  COUNTRY 

(The  test  and  examples  as  to  what  con¬ 
stitutes  bona  fide  residency  In  a  foreign 
country  are  Identical  to  those  iqipllcable  un¬ 
der  the  first  part  of  the  local  law  exception. 
See  the  first  part  o(  the  local  law  exception.) 

COMPLIANCE  BY  A  V.8.  PERSON  RESIDENT 

(I)  A,  s  subsidiary  of  IT .8.  company  B,  Is 
a  bona  fide  resident  of  boycotting  country 
T  and  Lb  engaged  In  oil  drilling  c^ratlons 
In  Y.  In  acquiring  certain  large,  specifically 
Identifiable  products  for  carrying  out  Its 
opmitlons  In  Y,  A  chooses  only  from  non- 
blackllsteil  firms  because  Y’a  Import  laws 
prohibit  the  Importation  of  goods  from 
blacklisted  firms.  However,  with  respect  to 
smaller  Items,  B  makes  the  selection  on  be¬ 
half  of  A  and  sends  them  to  A  In  Y. 

A  may  choose  frmn  non-blackllsted  firnu;, 
because  It  Is  a  U.S.  person  who  Is  a  bona  fide 
resident  In  Y.  B  may  not  nuUte  such  selec¬ 
tions.  however,  because  B  Is  not  resident  in 
Y. 

(II)  Same  as  (1)  except  that  after  making 
Its  choices  on  the  larger  Items,  A  directs  B 
to  carry  out  Its  Instructions  by  entering 
Into  appropriate  contracts  and  making  nec¬ 
essary  shipping  arrangements. 

B  may  carry  out  A's  Instructions  provided 
that  A,  a  bona  fide  resident  of  Y,  has  In  fact 
made  the  choice  and  B  is  exercising  no  dis¬ 
cretion,  but  Is  acting  only  as  A's  agent. 

Note. — Such  transactions  between  related 
companies  will  be  scrutinized  carefully.  A 
must  In  fact  exercise  the  discretion  and  make 
the  selections.  If  discretion  is  exercised  by 
B,  B  would-be  In  violation  of  this  part. 

(ill)  U.S.  construction  company  A  has  a 
contract  to  build  a  school  In  boycotting 
country  Y.  A’s  employees  set  up  operations 
In  Y  for  purposes  of  commencing  construc¬ 
tion.  A's  employees  In  Y  advise  A’s  head¬ 
quarters  In  the  United  States  that  Y’s  Im¬ 
port  laws  prohibit  Importation  of  goods  man¬ 
ufactured  by  blacklisted  firms.  A's  head¬ 
quarters  then  Issues  invitations  to  bid  only 
to  non-blackllsted  firms  for  certain  specifi¬ 
cally  Identifiable  goods. 

A's  headquarters'  choice  of  non-blackllsted 
suppliers  Is  not  a  choice  made  by  a  U.A  per¬ 
son  who  Is  a  bona  fide  resident  of  Y,  because 
the  discretion  In  Iwulng  the  bids  was  exer¬ 
cised  In  the  United  States  not  in  Y. 

(iv)  Same  as  (111),  except  that  A's  employ¬ 
ees  in  Y  actually  make  the  decision  regarding 
to  whom  the  bids  should  be  Issued. 

The  choices  made  by  A's  employees  are 
choices  made  by  UB.  persons  who  are  bona 
fide  Residents  of  Y,  because  the  discretion  in 
choosing  was  exercised  solely  In  Y. 

Note. — Choices  purportedly  made  by  em¬ 
ployees  of  U.S.  companies  who  are  resident  In 
Y  will  be  carefully  scrutinized  to  ensure  that 
the  discretion  was  exercised  entirely  in  Y 
rather  than  outside  of  Y. 

SPECDTCALLT  IDENTIFIABLE  GOODS 

(The  test  and  examples  as  to  what  consti¬ 
tutes  specifically  Identifiable  goods  are  Iden¬ 
tical  to  those  applicable  under  the  unilateral 
selection  exception.  See  the  unilateral  selec¬ 
tion  exception.) 

IMPORTS  FOR  U.S.  PERSON'S  OWN  USE 

(1)  A,  a  subsidiary  of  UB.  company  B,  is  a 
bona  fide  resident  of  boycotting  country  Y. 
A  plans  to  Import  computer  operated  ma- 
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ehlae  tools  to  be  Installed  In  Its  automobile 
plant  In  boycotting  country  T.  Tbe  com* 
puters  are  mounted  on  a  separate  bracket  on 
the  side  of  the  equipment  and  are  readily 
Identifiable  by  brand  name.  A  orders  the  tools 
from  UJ3.  supplier  O  and  specifies  that  C 
must  Incorporate  computers  manufactured 
by  D,  a  non>blackllsted  company.  A  would 
have  chosen  computers  manufactured  by  E, 
except  that  K  Is  blacklisted,  and  T’s  Import 
laws  prohibit  the  Importation  of  goods  man¬ 
ufactured  by  blacklisted  firms. 

A  may  refuse  to  purchase  E's  computers, 
because  A  Is  Importing  the  computers  for  Its 
own  use  In  Its  manufacturing  operations  in 

y. 

(II)  A,  a  subsidiary  of  U.S.  company  B,  Is 
a  bona  fide  resident  of  boycotting  country  Y. 
To  meet  the  needs  of  Its  employees  In  Y,  A 
Imports  certain  specifically  Identifiable  com¬ 
missary  items  for  sale,  such  as  cosmetics;  and 
canteen  items,  such  as  candy.  In  selecting 
such  Items  for  Importation  Into  Y,  A  chooses 
Items  made  only  by  non-blackllsted  firms, 
because  Y’s  Import  laws  prohibit  importation 
of  goods  from  blacklisted  firms. 

A  may  Import  these  Items  only  from  non- 
blackllsted  firms,  becaxise  tbe  Importation  of 
goods  for  consumption  by  A’s  employees  is  an 
Impm-tatlon  for  A’s  own  tise. 

(III)  A.  a  UJ3.  construction  company  which 
Is  a  bona  fide  resident  of  boycotting  country 
Y,  has  a  contract  to  build  a  hospital  complex 
for  the  Ministry  of  Health  In  Y.  Under  the 
contract,  A  will  be  general  manager  of  the 
project  with  discretion  to  choose  all  subcon¬ 
tracts  and  suppliers.  The  complex  Is  to  be 
built  on  a  turnkey  basis,  with  A  retaining 
title  to  the  property  and  bearing  all  finan¬ 
cial  risk  until  tbe  complex  Is  conveyed  to  Y. 
In  choosing  specifically  Identifiable  goods  for 
Import,  such  as  air  conditioning  units  and 
plate  glass,  A  excludes  blacklisted  suppliers 
in  c^der  to  comply  with  Y’s  Import  laws.  In 
addition,  in  choosing  UB.  architects  and  en¬ 
gineers  to  work  on  the  project,  A  excludes 
blacklisted  firms,  because  Y’s  Import  laws 
prohibit  the  use  of  services  rendered  by 
blacklisted  persons. 

A  may  refuse  to  deal  with  suppliers  of 
specifically  Identifiable  goods,  because  im¬ 
portation  of  goods  for  incorporation  Into  a 
construction  project  In  Y  le  an  importation 
of  goods  for  Y’s  own  use.  However,  A  may 
not  refuse  to  deal  with  blacklisted  archi¬ 
tectural  or  engineering  firms,  because  this 
exception  does  not  apply  to  the  Import  of 
services.  It  is  Irrelevant  that,  at  some  stage, 
the  architectural  or  engineering  drawings 
or  plans  may  be  brought  to  the  site  In  Y. 
’This  factor  Is  Insufficient  to  transform  such 
services  Into  ’’goods”  for  purposes  of  this 
exception. 

(Iv)  Same  as  (111)  except  that  tbe  project 
la  to  be  completed  on  a  “cost  plus”  basis, 
with  Y  making  progress  payments  to  A  at 
various  stages  of  OMnpletion. 

A  may  refuse  to  deal  with  blacklisted  sup¬ 
pliers  of  ^ecifically  Identifiable  goods,  be¬ 
cause  the  Importation  of  goods  by  A  In  order 
to  carry  out  contractual  services  Is  an  Im¬ 
portation  of  goods  for  its  own  use. 

(V)  A,  a  subsidiary  of  U.S.  automobile 
manufacturing  company  B,  Is  a  bona  fide 
resident  of  boycotting  country  Y,  and  Is 
in  the  business  of  selling  automobiles  at  re¬ 
tail.  A  orders  automobiles  from  time  to  time 
from  B  for  purposes  of  stocking  Its  inven¬ 
tory.  Retail  sales  are  subsequently  made 
from  this  Inventory. 

A's  Import  of  automobiles  from  B  Is  an 
import  for  A’s  own  use,  because  the  Importa¬ 
tion  of  Items  for  general  Inventory  In  a  re¬ 
tail  sales  operation  Is  an  Importation  for 
one’s  own  use. 

(vi)  A.  a  UJ3.  management  company 
which  Is  a  bona  fide  resident  of  boycotting 
country  Y,  has  a  contract  with  the  Ministry 
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of  Education  In  Y  to  purchase  supplies  for 
Y's  Bcho<H  system.  From  time  to  time,  A 
purchases  goods  from  abroad  tor  delivery  to 
various  schools  in  Y. 

A’s  purchase  of  goods  for  Y’s  school  sys¬ 
tem  does  not  constitute  an  Importation  of 
goods  for  A’s  own  use,  because  A  Is  acting 
as  a  procurement  agent  for  another. 

(vll)  A,  a  U.S.  company  wbl(di  Is  a  bona 
fide  resident  of  boycotting  country  Y,  has 
a  contract  to  make  purchases  for  Y  In  con¬ 
nection  with  a  construction  project  In  Y. 
A  Is  not  engaged  In  the  construction  or  In 
any  other  activity  in  connection  with  the 
project.  A’s  role  Is  merely  to  purchase  goods 
lor  Y  and  arrange  for  their  delivery  to  Y. 

A  is  not  purchasing  goods  for  Its  own  use. 
because  A  is  acting  as  a  procurement  agent 
for  Y. 

USE  WITHIN  THE  BOYCOTTING  COUNTKT 

(1)  A  Is  a  bona  fide  resident  of  boycotting 
countries  Y  and  Z.  In  compliance  with  Y’s 
boycott  laws,  A  chooses  specifically  Identl- 
fiaMe  goods  for  Its  oU  drilling  operations  In 
Y  and  Z  by  excluding  blacklisted  suppliers. 
The  goods  are  first  Imported  Into  Y,  then 
those  purchased  for  A’s  use  in  Z  are  trans¬ 
shipped  to  Z. 

In  selecting  those  goods  for  importation 
Into  Y,  A  Is  making  an  Import  selection  for 
Its  own  use.  Further,  the  subsequent  export 
from  Y  of  those  goods  purchased  for  use  In 
Z,  Is  an  Import  Into  Z  for  A’s  own  use. 

§  369.4  Evasion. 

No  United  States  person  may  engage 
in  any  transaction  or  take  any  action, 
either  independently  or  through  any 
other  person,  with  intent  to  evade  the 
provisions  of  this  part.  Activities  which 
are  not  intended  to  fall  within  the  ex¬ 
ceptions  set  forth  in  this  part  will  not 
be  treated  as  excepted  activities.  Like¬ 
wise,  a  course  of  conduct  or  pattern  of 
responses  which  consist  of  activities  or 
agreements  outside  the  intent  of  the  ex¬ 
ceptions  will  not  be  treated  as  coming 
within  the  exceptions.  Accordingly,  an 
action  may  be  both  a  violation  of  a 
prohibition  of  this  Part  as  well  as  evasion 
under  this  section.  However,  activities 
within  the  coverage  and  Intent  of  the 
exceptions  set  forth  in  this  part  will  not 
be  deemed  to  constitute  evasion  of  this 
part  even  if  such  activities  are  repeated 
and  constitute  a  course  of  conduct. 

Examples  of  Evasion 

The  following  examples  are  Intended  to 
give  guidance  to  persons  In  determining 
when  this  section  wUl  apply.  They  are  illus¬ 
trative,  not  comprehensive. 

(1)  A,  a  U.S.  Insurance  company,  receives 
a  request  from  boycotting  country  Y  ask¬ 
ing  whether  It  does  business  In  boycotted 
country  X.  Because  furnishing  such  Infor¬ 
mation  is  prohibited,  A  declines  to  answer 
and  as  a  result  is  placed  on  Y’s  blacklist.  ’The 
following  year,  A’s  annual  report  contains 
new  information  about  A’s  worldwide  opera¬ 
tions,  Including  a  list  of  all  countries  In 
which  A  does  business.  A  then  malls  a  copy 
of  Its  annual  report,  which  has  never  before 
contained  such  information,  to  officials  of 
the  government  of  country  Y. 

Absent  some  business  justification  unre¬ 
lated  to  tbe  boycott  for  changing  the  an¬ 
nual  report  in  this  fashion,  A’s  action  consti¬ 
tutes  evasion  of  this  Part. 

(U)  A,  a  U.S.  construction  firm  resident 
in  boycotting  country  Y,  orders  10,000  board 
feet  of  liunber  from  U.S.  company  B.  A  uni¬ 
laterally  selects  B  In  part  because  U.S.  lum¬ 
ber  producer  C  Is  blacklisted  by  country  Y 


and  C’s  products  are  therefore  not  Importable. 
In  placing  Its  order  with  B,  A  requests  that 
B  stamp  its  name  or  logo  on  the  lumber  so 
that  A  "can  be  certain  that  It  Is,  In  fact,  re¬ 
ceiving  B’s  products.”  B  does  not  normally 
so  stamp  Its  lumber. 

Absent  additional  facts  justifying  A’s  ac¬ 
tion,  A’s  action  constitutes  evasion  of  this 
part. 

(Ill)  A,  a  U.S.  company  located  in  coun¬ 
try  M.  Is  a  wholly-owned  subsidiary  of  B. 
a  U.8.  manufacturer  of  machines.  A  nor¬ 
mally  receives  machines  from  B  fully  as¬ 
sembled,  inventories  them,  and  subsequently 
resells  them  within  the  marketing  region  of 
the  world  In  which  A  is  located.  A  receives 
a  large  order  from  C,  a  resident  of  boycotting 
country  Y,  which  requires  that  A  certify 
that  It  does  not  have  a  plant  In  boycotted 
country  X.  A  refuses  to  so  certify,  and  C 
cancels  the  order.  A  then  requests  Its  parent 
company  B,  to  thereafter  ship  machines  un¬ 
assembled  so  that  A  can  subsequently  fill 
such  orders  from  the  inventory  of  machines 
assembled  by  A.  Such  sales  out  of  A’s  in¬ 
ventory  would  not  normally  fall  within  the 
definition  of  "activities  In  the  interstate  or 
foreign  commerce  of  the  United  States.” 

A’s  action  constitutes  evasion  of  this  Part. 

(Iv)  A,  a  UB.  engineering  firm  that  is  not 
a  resident  of  boycotting  coimtry  Y,  estab¬ 
lishes  an  office  and  a  mailing  address  In  Y, 
stocks  Its  office  with  supplies,  prints  sta¬ 
tionery  with  a  mailing  address  In  Y,  hires  two 
full-time  clerical  personnel,  and  registers  to 
do  business  In  Y.  From  time  to  time,  when 
A  needs  to  import  materials  for  Its  own  use 
in  connection  with  a  project  In  country  Y. 
an  employee  of  A’s  home  office  In  the  United 
States  visits  A’s  office  In  country  Y.  While 
physically  present  In  Y,  A’s  employee  orders 
supplies  and  materials,  selecting  only  non- 
blackllsted  suppliers. 

A’s  action  constitutes  evasion  of  this  Part. 

(V)  A,  a  UB.  contractor  which  has  not  pre¬ 
viously  dealt  with  boycotting  country  Y,  Is 
awarded  a  construction  contract  by  Y.  Be¬ 
cause  it  Is  customary  In  the  construction  In¬ 
dustry  for  a  contractor  to  establish  an  on¬ 
site  facility  for  tbe  duration  of  the  project, 
A  establishes  such  an  office,  which  satisfies 
the  requirements  for  bona  fide  residency. 
Thereafter,  A’s  office  In  Y  takes  a  number 
of  actions  permitted  under  the  compliance 
with  local  law  exception. 

A’s  actions  do  not  constitute  evasion,  be¬ 
cause  A’s  facility  In  Y  was  established  for 
legitimate  business  reasons  and  satisfies  the 
test  for  bona  fide  residency. 

§  369.5  Grace  period. 

(a)  Grace  period  mechanism,  (1)  The 
application  of  the  rules  and  regulations 
issued  pursuant  to  this  Part  shall,  for 
written  contracts  or  other  agreements 
entred  into  by  any  United  States  person 
on  or  before  May  16,  1977,  be  delayed 
until  December  31,  1978. 

(2)  It  is  recognized  that,  as  a  normal 
business  practice,  written  contracts  or 
other  agreements  may  be  entered  into  in 
advance  of  the  time  of  performance,  and 
may  be  of  substantial  duration.  It  is  also 
recognized  that  United  States  persons 
may,  in  good  faith,  have  entered  into 
agreements  prior  to  May  16,  1977,  that 
permit  or  require  activities  subsequently 
prohnbited  by  this  part.  Accordingly,  this 
section  delays  until  December  31,  1978, 
the  application  of  the  rules  and  regula¬ 
tions  of  this  Part  to  written  contracts 
and  other  agreements  entered  into  by 
United  States  persons  on  or  before  May 
16.  1977. 
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(3>  This  grace  period  may  be  extended 
by  the  Secretary  of  Commerce  on  a  case- 
by-case  basis  for  a  period  or  periods 
totaUng  not  longer  than  one  year  (to 
December  31.  1979) :  Provided,  Tliat: 

(i)  (jood  faith  efforts  are  being  made 
to  renegotiate  the  contract  or  agreement 
to  eliminate  the  provisions  which  are 
inconsistent  with  the  rules  and  regula¬ 
tions  of  this  part;  and 

(ii)  Application  for  any  extension  is 
made,  in  writing,  to  the  Deputy  Assistant 
Secretary  for  Domestic  Commerce, 
United  States  Department  of  Commerce, 
Wasliington,  D.C.  20230. 

(4)  Each  apphcation  must  be  in  writ¬ 
ing  and  contain  a  complete  statement 
of  al  Ithe  facts  and  circumstances  related 
to  the  application,  as  well  as  a  full  and 
precise  statonent  of  why  the  applicant 
believes  his  extension  should  be  granted. 
Any  additional  evidence  or  documenta¬ 
tion  which  the  applicant  believes  will 
support  his  position  should  be  submitted. 

(5)  The  decision  of  the  Deputy  Assist¬ 
ant  Secretary  will  be  the  final  decision 
for  the  Department,  and  will  be  issued  to 
the  applicant  in  writing.  In  reaching  such 
decision,  the  Deputy  Assistant  Secretary 
may  consult  with  representatives  of  gov¬ 
ernment  agencies  and  members  of  the 
public  as  he  deems  appropriate. 

(6)  For  purposes  of  this  section,  good 
faith  efforts  may  include: 

(i)  Ongoing  negotiations,  even  if  no 
actual  agreement  has  been  reached.  If 
it  appears  that  the  parties  are  striving 
for  such  agreenient;  or 
•  (ii)  Compliance  in  fact  by  the  United 
States  person  with  the  niles  and  regiila- 
tions  of  this  Part,  even  if  the  language  of 
the  contract  or  agre«nent  has  not  yet 
been  changed;  or 

(iii)  Documentation  that  efforts  are 
being  made  to  bring  the  contract  or 


FEDERAL 


agreement  into  compliance  with  the  rules 
and  regulations  of  this  part. 

No  extensions  may  be  granted  past  De- 
conber  31, 1979. 

Examples  op  the  Grace  Period  Mechanism 

The  following  examples  are  Intended  to 
give  guidance  In  determining  the  applicabil¬ 
ity  of  the  grace  period  mechanism.  They  are 
illustrative,  not  comprehensive. 

(I)  A,  a  U.S.  manufacturer,  entered  Into 
a  contract  on  March  13, 1977,  to  supply  medi¬ 
cal  equipment  not  later  than  June  20,  1078. 
to  B,  a  state-owned  hospital  of  boycotting 
country  Y.  Under  the  terms  of  the  contract. 
A  is  not  permitted  to  purchase  electrical 
components  for  the  equipment  from  supplier 
C.  who  is  blacklisted  by  country  Y. 

A  may  comply  with  the  terms  of  the  con¬ 
tract  after  the  effective  date  of  this  part,  be¬ 
cause  the  contract  was  entered  into  on  or 
before  May  16,  1977,  and  the  prohibited  ac¬ 
tion  would  take  place  during  the  grace  pe¬ 
riod. 

(II)  Same  as  (1),  except  that  the  contract 
requires  annual  deliveries  of  medical  equip¬ 
ment  on  June  20,  1978,  June  20,  1979,  and 
June  20,  1980. 

If  A  has  made  good  faith  efforts  to  re¬ 
negotiate  the  contract  to  eliminate  the  pro- 
vlslon.s  Inconsistent  with  this  part.  A  may 
apply  for  and  the  Deputy  Assistant  Secre¬ 
tary  of  Commerce  may  grant  an  extension 
of  the  grace  period  through  December  31, 
1979. 

(ill)  Same  as  (U),  except  that  A  has  been 
granted  an  extension  of  the  grace  period 
through  December  31,  1979. 

A  may  not  receive  any  further  extensioits 
and  may  not  take  any  action  after  Decem¬ 
ber  31.  1979,  which  is  inconsistent  with  this 
part. 

(Iv)  A.  a  U.S.  management  firm,  entered 
Into  a  .services  contract  on  May  1.  1977, 
with  B.  a  retail  chain  In  boycotting  coun¬ 
try  Y.  Subsequent  to  May  16.  1977,  but  be¬ 
fore  December  31,  1978,  the  payment  sched¬ 
ule  and  other  provisions  of  the  contract  un¬ 


related  to  the  .boycott  are  amended  by  the 
parties. 

If  the  grace  period  applied  to  the  original 
contract,  the  applicability  of  the  grace  pe¬ 
riod  Is  not  altered  when  amendments  to  the 
contract  or  agreement  are  made  for  business 
reasons  after  May  16,  1977. 

(v)  A,  a  U.S.  aircraft  manufacturer,  en¬ 
tered  Into  an  agreement  with  boycotting 
country  Y  on  September  15,  1977,  after  the 
May  16,  1977,  date  for  qualifying  for  the 
grace  period  but  before  the  effective  date 
of  this  part. 

A’s  contract  does  not  qualify  for  grace 
period  treatment,  and  A  may  not  take  any 
action  pursuant  to  the  September  15,  1977, 
contract  after  the  effective  date  of  this 
part  if  such  action  would  be  Inconsistent 
with  this  part. 

(vl)  A.  a  U.S.  computer  manufacturer,  en¬ 
tered  into  a  licensing  agreement  with  boy¬ 
cotting  country  Y  In  1974.  Pursuant  to  that 
agreement,  A  agreed  not  to  open  a  manu¬ 
facturing  plant  In  boycotted  country  X  for 
a  period  of  10  years. 

Absent  an  extension  of  the  grace  period. 
A  may  not  act  In  compliance  with  this 
contract  provision  after  December  31,  1978. 
Although  A  has  no  affirmative  obligation  to 
open  a  plant  In  X.  any  decision  after  Decem¬ 
ber  31,  1978,  not  to  open  a  plant  In  X 
because  of  A’s  agreement  with  Y  would 
constitute  a  refusal  to  deal  with  X. 

(vll)  A,  a  U.S.  distributor,  has  been  ne¬ 
gotiating  with  boycotting  country  Y  since 
April  of  1977  over  terms  of  a  proposed  con¬ 
tract.  Pinal  agreement  Is  not  reached  and 
a  contract  Is  not  signed  until  May  31,  1977. 

The  contract  does  not  qualify  for  grace 
period  treatment,  and  A  may  ont  backdate 
the  contract  to  May  16,  1977,  to  take  advan¬ 
tage  of  the  grace  period. 

(vlli)  Same  as  (vll),  but  although  the  final 
agreement  is  concluded  on  May  10,  1977,  the 
written  instrument  Is  not  signed  until 
May  20.  The  agreement  was  legally  enforce¬ 
able  on  May  10. 

The  agreement  qualifies  for  grace  period 
treatment. 
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